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PREFACE 


* ! n writiiiv’ the following book iny aiiii Imhmk af((/r 

ciefiivhf^ my subject, distingiiishiug it. from aliied topics 
and indicating tlic sources of the law of confrabamlj to 
trace the oiagin. and devcloj)meiit of tiic fundamental 
})rinci})les of that law and im])artially to set forth the 
rules of M’liieh if consists as ex(‘in|)]i(icMl from ti nu' to 
time the ])]acticc of the chief na^al [)o\vcrs. 1 liave 
endeavoured to avoid all discussion of what tlic law 
ought to be. No attempt has been mad(\ for t‘xam}>le. 
to discuss such qiu'stions as whether the non--|)rohibition 
of the export of arms from a neutral count ry is consistent 
VN ith tlie restrictions imposful u])on the building and 
equipping of warslii[)s for bc’lligerents w^ithiu nentjal 
tc’rritcuy, or wh(dJuvr it woidd not' be jnore eonsistemt 
witli tlu^ princi|>le of non-intervention for the neutral 
governmojit to abstain in both cases from all irderfcrence 
with tlic nu'n.viy commercial activities of its subj(.*cts. 

Wluchever way the law^ was settled, it would be almost 

certain, iy tia* special circumstances of a parlicndar case, 

to beneht one side more than the other. But the solo 

duty of a luaitral state is imf)artial}y to observe the 

eslal)lislied rules and not to attempt in any w;4y to 

equalize the inequality which the accident of tlie ease 

woi*]vS out. The actually existing rules which govcrji 

the relations of belligerents and neutrals are in effeed 

. . ... • 
the yesult of a compromise between eontlic^ting interests, 

arid can only V>e determined by dratuctioii, in the light 
of the circumstances of the times and tfie special con- 
ditions of the war, from the usages, througli a period of 
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Bonie three hiincliged years, of the leading maritime powers. 
These usages have been created by the action of belli- 
gerent rather than of neutral states, and with a view to 
extending and hot restricting the advantages that accrue 
to a belligerent from the possessidn of a predominant 
command of the sea. 

•Amid all fhe uncertainty and indelinitenesA that exists* 
on many points of tlie law of neutrality, it cannot possibly 
be conteruU‘d tliat a neutral government is under any 
ol)ligation, apart fiom a special convcntioij, to prevent 
its subjects from trading in contraband of war ; and such 
a fiinclarnental cliange in the pix^vailing law^ as would be 
required to establisfi this obligation, even if desirc«d and 
agreed upon by a rnajoritj^ of states, could not be effected, 
so as to make the obligation generally binding, without 
the consent of Great Britain and every other important 
maritime power. The mercantile interests of non- 
belligerent countries would suffer still more severely 
than they do at present if warlike material could not be 
supplied even to the belligerent who was strong enough 
to ensure its safe passage by sea. Such interests would 
gain by the abolition of the doctrine of contraband ; but 
the maintenance of a strict law' of contraband is essential 
for a belligerent state that depends largely upon naval 
power for its safety. The present war has shown the 
inadequacy of the provisions of the Declaration of London 
to secure this safety. 

In^order clearly to distinguish shipment of contraband 
froiii the use of neutral territory as a base for belligerent 
ojierations and to determine the limits under the estab- 
lished law' of the non-responsibility of a neutral state for 
the supply of articles of warlike use by its siibjecjts to 
the belligerents, I Have dealt somowdiat more fully th&n 
the title of the book might warrant with the subject of 
illegal shipbuilding. 
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The following pages were in print befjbre Sir Samuel 
Evans delivered his jiulgement in the case* of the Kim 
and others (32 T. L. R* 10), and before the publication of 
the United States Note of November 5, 1015, the Procla*^ 
raations of August 2(), 1915, specifying various forms of 
(cotton to be treated as absolute eontrabaiui, and of 
October 14, 1915, oontaining the revised lists of eonti aband 
at present in force, and the Declaration of Ijondon Order in 
(k)uncil, 1915, discontinuing the ado{)tion of Article 57 
of the DecLy'ation and providing that in lieu thereof 
British prize eoiirts shall apply the rules and principles 
which tliey foi inerly observi‘d. 

Ref?yrencc should be made to this Order in ( 'ouncil in 
connexion witlr wliat is said on p. 17 as to tlie a(lo|)tion 
of the Declaiation of London by Oreat Britain and luu* 
Allies ; while the general statement on p. 6 that tlio 
neutral or enemy ehar'aeter of a vessrd is determined by 
the Hag slio is entitled to fly now needs (pialitication. As 
regards vessels sailing under the enemy flag, thc^ British 
rule is that the Hag is conclusive^ (the Vrenv Klizabefh 
(1803), 5 ( J. Rob. 4 ; 1 E. P, C, 409 ; tjie Industrie (1854), 
Spinks, 54 ; 2 E. P. (J. 297) ; but where a ship is Hying 
a neutral Hag, it is permissible to go behind the Hag and 
inquire into the nationality of the owners (see llol. 
N. L. 4 51 ; and the dictum of Dr. Lushington in the 
Industrie, 2 E. P. C, at p. 300). 

A cursory reference to the two Contraband Proc'lama- 
tions mentioned above will bo found on |). 182 ;• tlK‘y 
have also been include<l, with the earlier Proclamations, 
in Appendix C. 

The decision in the Kim case, and the objections 
tile Jlritish naval policy raised in the latest American 
Note, should be referred to in connexion with tlio subject- 
matter of Chapter XIV. The Atm case^ was concerned 
with four neutral vessels which had been captured on 
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voyages from New York to Copenhagen with large 
cargoes of l^frd, hog and meat products, oil stocks, wheat 
and other food-stuffs ; two of them liad cargoes of rubber 
-rind one of them had a cargo of hides. One cargo of 
nil)ber was seized as absolute contraband ; the remain- 
ing cargoes w(^re seized on the ground tliat tliey were 
conditional contraband alleged to be confisCablc in the 
cireurnstaiiccs. All questions relating to the capture 
and confiscability of the ships w^ere left over to be argued 
and dealt with later. The claimants admitted that the 
goods seized partook of the character of absolute or 
conditional (M)ntraband under the Proclamations respec- 
tively in force at the time the vessels sailed, aiKl also 
that they expected the great bulk of the goods ultimately 
to reach Germany. All that the ('ourt had to decide, 
therefore, was, in the first place, whether the goods liad 
been shipped to (k)penhagen in pursuance of a bona fide 
contract of sale and with the intention of being imported 
on tluvir arrival into the common stock of tlie neutral 
country, or with the intention on the part of the shippers 
of an ultimate liostye destination ; and, secondly, wliethor, 
in tlic case of tlie articles that partook of the nature of 
conditional contraband, there was evidence of the special 
form of hostile devstination required for goods of that 
class (see infra, pp. 170--1). r 

In the course of liis judgement the President observed 
that ' prize courts are not governed or limited by the 
strict) rules of evidence which bind and sometime^s unduly 
fetter our municipal courts. Such strict evidence would 
often be very difficult to obtain, and to require it in 
q]any cases would be to defeat the legitimate rights of 
belligerents’ (32T.L. R. 23). Referring to the casjcs of 
the and Betty (1800, 2 C. Rob. 343 ; 1 E. P. C. 24(1) 

and the Stephen Hart {infra, pp. 151, 152), he held that 
prize courts have always deemed it right to take cogni- 
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zancc of well-known facts which have con\e to lisht in 

• • • ^ 

other cases, or as matters of ]>ublic reputatioif. 

In the Lfnited States Note objection is taken to the 
fact that British prize courts are no longer precluded 
from receiving extrinsic evidem'e for which no suggestion 
lias been laid in tlie pri^paratory evid(Mice (cf. infra, 
p! 217). and 'to the practice of seizing neuttal vessela 
at sea iTpon suspicion and bringing them into port for 
the })urpose, by search or otlierwise, of obtaining evidence 
of the carriage of contraband (cf. infra, p. 201). But, 
as 8ir Samuel Evans pointed out in tJio case before^ us, 
‘ internat ional law* in order to be ade(]uate as well as 
just, nmst hiivc regard to the cireum stances of the times, 
including the circumstanees arising out of the particular 
sit uation of the war or the condition of tiie parlies engaged 
in it ' (22 T. L. R. 27 ; ci. infra, pp. 118 10; and Editorial 
Comment in 9 A.»]. (1915), 212: 'international law, to 
bo adecpiate, must take note of facts '). In applying 
the rules of imteriiational law it is necessary to take 
into account tlie ec'onomie and other conditions prevail- 
ing at; tlie time. Old rules may lie adaptisl to altered 
circunistances, provided such adaptatioihs are necessary 
to tJic effective enforcement of the belligerent right and 
are consistent with the gomual |)rinciplos upon Avhich 
the right based and Avith the universally recognized 
rule>s of international law whicl\ are founded upon con- 
siderations of justice and humanity (cf. Mr. Bryan’s 
letter, referred to infra, pp. 186-7). , • 

This is a very different claim from that put forward 
by Germany in support of the enforcement of her Avar- 
zoiie proclamation by submarines through indiscriminate 
destruction instead of by regulated capture. Submarines, 
it fn argued, may destroy at sight betjause they cannot 
always give warning without exposing t^iemseh^es to 
the danger of destruction ; that is to say, they are to 

1706 b 
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be free to J’epudiate the old rules of international law, 
founded upon oonsiderations of elementary justice and 
humanity, governing the right of capture, because their 
observance would render the employment of such craft 
impracticable ((‘f. Garner in 9 A. J. (1915), 621 5; and 
Editorial Comment, ibid., 079), 

" The foundation of the law of contraband is ' ^he right 
of a belligerent to prevent certain goods from reaching 
the country of the enemy for his military use ’ (32 T. L, R, 
27). 'The conditions of modern <a>mmeic(> and transport 
which facilitate tiie infraction of this right by neutrals 
at the same time justify the belligerent in increasing 
the stringeiKiy of tlio measures talcen to prevent such 
infractions. In order to give etTect to the principles of 
contraband, the adoption of the rules of eviden(?e followed 
on the (Continent and by tlie American prize courts 
during the civil war (see infra, p. 217) has l)een found 
to be indispensal)le ; an extended seatxjh of tluj (japturcd 
vessel in port is similady^ essential (see infra, p. 201). 
In seizing vessels on suspicion the belligerent runs the 
risk of having t(i< compensate the neutral should ho fail 
to disco v(yr ev^idence of illegitimate trading or of other 
circumstances justifying the seizures If the delay and 
expense in bringing vessels into port for search and 
investigation has a deterrent effect upon trade ventures 
generally, owing to the risk of innocent vessels and cargoes 
l)eing detained on mere suspieion, this is a hardship with 
which neutrais must put up (cf. Moore, Dig, vii. 699, 
(pjoted infra, p. 201). Ah long as war exists between 
the great powers, neutral interests must continue to be 
« subordinated to the exigencies of the belligerents. 

In the Kirn case it was held that at the beginmng of 
the present >var the doctrine of continuous voyage had 
become part of the law of nations ‘ in accordance with 
the principles of recognized legal decisions, and with 
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the view of the great body of modern jurlst.*^^ and also 
with the practi<‘e of nations in recent maritime warfare ’ 
(32 T. L. R, 28). The President showed that there was 
no ]ogi(*al reason for the attempted exolusfon of that 
doctrine in t)ie case of conditional contraband by tlie 
DiH'laration London. * If it is right \ he s^^id* ‘ that 
a belligfW’cnt should be permitted to capture al)so]uto 
contraband proceeding by various voyages or transport 
with an ultimate destination for oneiny territory, 

why should lie •not be allowed t o capt u re goods w hi<^h, 
though not absolutely contraband, become contraband 
l)y r(>ason of a furlluM* destination for the enemy govern- 
ment or its armed for(‘es v ' (ibid. 27- 8 ; ef. 8cott in 
8 A. J. (1914), 315-10). 

One cargo of lard was released on tlie ground iliat l iie 
claimant liad jiroved that it was on its way to Denmark 
as its real and bona! fide destination to a purcliaser w4io 
intended to put it tlirough a mamifa(4 uring prixaiss 
tlicre. Other goods w^ere released on tlu^ gr()iind that 
they had been shipped to the claimants as bona tide 
iieutral fuircliasers. As to the remaintng cargocrs, the 
(!ourt held tliat it miglit infer that they were intendt^d 
for Oermany for tlu^ following reasons: (I) Because of 
the quantity of the goods consignc‘d to Copenhagen 
compared wuth th<^ average anmial quantity of similar 
goods im])orted into Denmark from all sources during 
the three years preceding tlie war. (2) Because of ^le 
convenient situation of (Copenhagen for t rans[)orting 
goods to Cermany. (3) Becanse of the circumstances, 
which had previously (see infra, pp. 153 4) been regarded 
as important in determining the quc'stion of the real or 
ostensi^io destination at the neutral port, that the 
goods * were consigned ^ to order or assigfts ’ without 
naming any indepemdent consignee, (4) Because of the 
failure of the claimants to produce evidence to rebut 

b2 
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the inf made on the three previous grounds. In 
the case of the Arabia, which c-ame before the Russian 
prize courts during tlie Russo-Japanese war, the claimants 
on1\' recovered* tlieir goods by tendeiing ample proof of 
Iheii* InnocfMit destination (cf. infra, p. 217). In tlie 
absence of evidence for the shippers it is sutticient for 
the (‘aptor to ])rove a ' highly probable ’ destination for 
t lie enemy. Idie ( 'Ourt also held, in connexion with the 
des(n‘iption of a cargo of rubber avS " gum that, apart 
from fraud or false ])ape7-s, ' an\^ eonce^ilment or mis- 
description, or devices calculated and intended by neutrals 
to deceive and hamper belligerents in their undoubted 
righh of searcli for contraband ’ would ' weigli heavily 
against those adopting such courses when any presump- 
tions or inferences liave to be considered ' (^12 1". L. R. 25). 
But a claimant was not ailncted who proved that he had 
taken no {)art in the attempt to mitdead, and that the 
lransa(;tion was a l) 0 !ia n<le purchase l)y him for his 
trade in. the neutral country. 

With ]*egard to the |>roof of the? specrial form of hostile 
destinat-ir)!! n^quired for the goods wliicli partook of the 
nature of conditional contraband, the Court assumed 
that tlie Offler in (k)uncil of August 20, 1914, had ceased 
to have any effect upon tlie j)romulgatiou of the sub- 
sequent Order of October 29, and tliat tlujrefore, owing 
to the (late of sailing, t-lic cargoes on the Kim were the 
only ones to which an Order in Council applied, and 
that the (‘a-s(\^ relating to the cargoes on the other vessels 
must be decided in accordance with the general principles 
of international law. As to the binding character of the 
Orders in Council, 8ir Samuel FiVans referred to the views 
he had expressed, in the case of the Zamora (14)15^, 31 
T, L. R, 513c B. & C. P. C. 309). In that case he did not 
find it necessary to decide wliether he w^as bound to 
obey an Order in Council which might run contrary to 
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the acknowledged law of nations, but lie -said that if the 
question should arise ho was prepared to •follow t lic 
doctrine laid down by the late Protcssor Westlake and 
to assume tlie standpoint of l^ord Stowell in the Fox 
(c'f. infra, pp. 215 ltd Judge Story in Maisonnaire 

V. Keating (ISlo, 2 Gallison, 325). Tlie (’oiirt aceordingiy 
ebiidemned the cargoes to whicli it cunsidered® tlie Ordc^r 
in (k)uiicil of October 29 applied, because of the |)re- 
sumption of tlie requisite hostile destination raised liy 
tliat Ordcj'. 

With regard to tiic cargoes to ^^dlich no OrdcT in 
Council was decmied to apply, was held that it was 
incumhiait u])(>n the captors in the* lirst iiistancc to 
prove facts from whicdi a reasonable infert‘nce of a destina- 
tion to tlie armed forces or a (Jovcuriment dc^partment: of 
tlie enemy could be drawn. But , so far as it was ncMX'.ssary 
to establisli that siudi a destination was intcridcxl on the 
jiart of the shijipcas, it could be sliown by infc‘ronces 
from the suiTOunding circumstauces relating I o the 
shiiiment of and dealing with the goods (cf. Dana's 
o])inion, infra, p. 123), In acx.tordance wit-li this piiiK'iple 
the Gourt (ajiidemned the cargoes of conditional contra- 
band on the following grounds: (i) .Because some of 
the goods, such as cxioned beef, smoked bacaui, 
were specviJJy adapted for military use, wliilo othc^rs 
were adapted for immediate warlike purposes in tli<^ 
sense that they could be employcxl for the production 
of explosives. (2) Because? it ivas infeijed that 4:liey 
were destined for sonu? <^f the neaic'st German ports, 
like Hamburg. Lulieck, and »Stettin, where some of the 
forces were quartered or which were otherwise connected 
with the operations of war. (3) Because of the state of 
things in Germany in relation to fhe military forces 
and *the civil population and t he methoefs adopted by 
tlio Govermnent in order to procure supplies for the 
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forces. In iliis connexion the President quoted the 
opinion of/the' editors of the Arnerimn Journal of Inter- 
national Law referred to on p. 98, infra. 

In the still more recent case of the Sorfareren {The 
Times, Novem'ber 9, 1915), Sir Samuel Evans had to 
consider the effect of Article 43 of the Declaration of 
London i^infra, pp. 230, 269-70). Re said that the 
Article was only intended to give protection Uf neutrals 
whose goods were being carried at sea when their owners 
were unaware of the declaration of contiaband, and he 
decided that contraband belonging to the enemy (cf. 
iiijra, pp. 6-8) remained liable to condemnation W'ithout 
compensation. * ^ 

The latest American Note again raises the }>oint, 
referred to on p. 4, infra, that neutrals should not l)e 
affected by reprisals. But an act of rc|)risal, if other- 
wise justifiable against tlie enemy, must not necessarily 
be deemed indeiensible merely because it involves unusual 
limitations upon the international trade of neutrals and# 
deprives them of rights and privileges which tliey would 
otherwise have enjoyed. Until the society of nations 
has created a eehtral authority capable of evstablishing 
courts and enforcing obedience to their decisions, no 
member can claim comjilete exemption from the con- 
sequences of the infraction, by another member, of the 
law governing their relations in that society. Each 
member must bear a certain amount of responsibility for 
securing the due observance of the rules of international 
law ; and if unwilling to take direct action to punish 
the breach of those rules, must acquiesce in any untoward 
effects that may result from reasonable and necessary 
*acts of self-help on the part of the member directly 
injured. This is d'ar different from a claim to infringe 
established rfeutral rights in order merely to ensui'e the 
success of a belligerents naval or military operations. 
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It is hoped that the classified list of ao.thorities at the 
commencement of tlie book will be of to*, those who 
are interested in the law of naval warfare and desirous, 
like the writer, of investigating the intricate subject of 
contraband still further, particularly with a view to the 
position to be assigned to it in international law after the 
ctrnclusion of d lie ])reseiit war. In i\{)})en(lix A lias been 
added #or convenkutcc of i(d'erenee tbc parts of the 
Declanition of London and of the (Jeneral Repori which 
relate to the to|)ics d(^alt with in the body of the book. 
In tlie remaining Ap])(Midices will be found, in addition 
.to the vario i is Contraband 1 h’odam at ions , the Orders 
ill Coiuiyieil adopting the provisions oJ’ tlie Deelaratioii, 
the imjiortant Circular of the Doparimeiit of State 
defining the attitude of the United Slates towards 
trade in contraband by American citizens, and tin? 
Order in Council of Marcli 11, 1915, issued by way of 
reprisal for the Cerruan war-zone jiroclamalion. 

It will be obvious that I liavi.^ availed myself freely 
of tlie learned and elaborate woiks of past and jiresont 
international jurists : and my sincere tlianks are specially 
due to Dr. A. Pearce Higgins, Lecturcl* on Public Inter- 
national Law at the London School of Economics and 
Political Science, for many valuable suggestions and for 
the kindly assistance and tuicouragement he has so readily 
given me while studying the subject of tliis book as a 
post-graduate student of King’s (.^illi'ge. I have also 
to express my indebtedness to the staff, readers, and 
printers of tlie Clarendon Press for the great care and 
expedition with which they have assisted in the pro- 
duction of the book. 

is^ovember, 1915. 


H. R. P. 
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CHAPTER r 

BELLIGERENT INTEREERENCE WITH 
NEUTRAL TRADE 

It might very w(ill be contended as an abstract principle 
that the subjects of tliose powers which take no part in 
a war ought not to be affected or injured in any way by 
the state ^)f hostilities existing between*! he belligerents. 
But it is impossible for the nations at war to exercise the 
power and force required for the purpose of overt browing 
each other without inflicting injury and loss upon the 
trade of oth(>r natioip which claim, and rightly claim, to 
remain strangers t o the (*ontest. 

In the first place, there are certain inevitable conse- 
quences of the state of war throiigli wlilcli neutral com- 
merce is bound to suffer indirectly. /)wing to the 
complexity of modern commercial relations and the 
eosmopolitan character of finance and trade, the mei*o 
existence of a war of any magnitude necessai’ily involves 
heavy losses to the subjects of neutral states through the 
consequent diminution of juirchasing power in tlie 
•belligerent countries a]\d general slirinkagc and dislocation 
of trade. 

Secondly, neutral individuals are liaf)lo to suffer 
damage through the restrictions to which their trade is 
subject as a result of the special obligations incumbent 
upon them owing to the duty to abstain from all real 
participation in hostilities and from all* acts favourable 
to the success of either belligerent against the other 
which, with a view^ to localizing the war and hastening 
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its end, is imposed upon th#ir state by the modern law 
of neutrality. In pursuance of this duty a neutral power 
must prevent its territory from being used as the starting- 
point of hostile expeditions or as a base of hostile opera- 
tions.^ TJiLis, in 1870, vessels^ were prohibited from 
sailing, from English ports with supplies of coal directly 
consigned to the French fleet in the North Sea ; ^ and 
neutrals arc similarly bound to refrain from building, 
fitting out, arming, or supplying with other necessaries of 
Avar, within neutral territory, vessels intended for the 
naval operations of a belligerent.'* The obligations from 
Avhich these particular restrictions upon neutral trade 
result arc, as \ve shall see hereafter, of com’^Aaratively 
recent growth. The commercial acts to Avliich they 
relate arc prohibited because such acts are considered, 
in niodern international opinion, to be incompatible with 
an attitude of strict neutrality. A failure by the neutral 
government to use due diligence to secure their perfonn- 
ance would constitute a breach of national neutrality for 
AA^hich the state as a Avhole AA^ould be liable to make 
reparation to the injured belligerent, as Great Britain 
had to do in respect of the Alabama claims ^ after the 
American civil war. 

s.Throiigh Thirdly, neutral merchants are liable to suffer damage 
of a through the restrictions imposed upon their trade by the 
gorent to oxercise of the right to deny certain forms of commercial 
oertatn^ intereourse witli the enemy wliich belligerents, in posses- 
forms of ^ion of tlie necessary sea-power, have acquired, by 
incrcial centimes of euslomary usage, in the interest of self- 
(mnrs^e preservation and in order the more quickly to vanquish 
with the fQg 5 belligerent in a position to station off his 

enemy. ^ * 

i. Block- enemy’s coast or ports a naval force suificiently strong 

^ Ijiwr. Prin. 633, s<). ; Cob. Oases, ii. 283. 

- Hall, I. L. 656 ; Westlake. I. L. ii. 300. 

» See 13 H. C. 1907, krU. 8, 18-20. " See Cob. Ca.se.s, ii. 320-48. 

Opp. 1. L. ii. 496; Perels, 254 (§45). 
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to caiiHe evident danger in higress or egress .fe entitled to 
interdict all neutral traffic by sea with the iocality thus 
blockaded. Similarly, a belligerent, with the requisite 
naval power at his disposal, is entitled to pfevent neutral 
vessels from transporting to his enemy such articles or 
commodities as may be of use to the latter for carrying 
on the war, from carrying persons or dispatches for the 
('nemy, and from engaging in any form of traile from 
which ttiey were excluded by the enemj^ in time of peace. 
Ih’ior 1.0 the middle of the nineteenth century neutral 
commerce was also suseeptiblo to injury througli the 
exercise (cf tlic belligerent, right to capture any enemy 
goods tifat a neutral vessel might be (‘.arrving.^ 

The corresponding obligation to refrain from these 
different kinds of prohibited trade, imposed by inter- 
national law upon the subjects of neuti’al powers, is not, 
as in the case of illegal shi|)btiilding and illegal expeditions, 
derived from tiie general principle of iieutrality which 
requires a loyal abstinence from real partJxapalion in 
a war on tlie part of all tliose who do not avowedly 
participate in it,- or from any intrinsic) unlawfulne.ss 
in the ae^s tliemselves. It is simply the result of a nilo 
of positive international laws established by 1 h(^ practice 
of maritime nations upon the princi])le of self pres<'rva- 
tion, in the irderest of a belligerent, with sidificient com- 
mand of the sea to jwevent these particular forms of 
•neutral interference with his naval operations. Unless 
the belligei’ent possesses the lUH^^ssary pow er; no ofl'ence 
is committed ; for to Irim is left the responsibility of 
punislnng any attempt to infringe the restrictions of this 
class imposed upon neutral trade by tlie law of nations. 
In this case a failure on the part of the individual merchant 

e. .«««».■ * 

• 

^ Under Art. 2 of the Deolaralion of Paris, 1856, the neutral hag 
now covers .such goods with the exception of contraband of war. 

“ We.stlake, 1. L. ii. 11)2. 
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I . 

to perform his duty does not in any way compromise the 
neutrality of the state to which he belongs.^ 

Fourthly, neutral commerce is liable to suffer still 
further damqge through the extraordinary economic 
pressure which a belligerent is entitled to put upon his 
enemy when the latter violates tiie conditional obligation 
of international law that it shall be reciprocally^ observed. 
It has been contended ^ that neutrals ought not to be 
affected by reprisals, and that the sovereignty of a nation 
over its own ships and citizens under its own flag on the 
high seas can only be diminished by the exercise of the 
regularly recognized rights of interference with neutral 
trade referred to under the third head. But o\^^ii\g to the 
conditional nature of the rules of po*sitivo international 
law and the otherwise sanciioriless state of the law of 
war, the same rule of public policy which, in the ease of 
the less extensive fomis of prohibited commerce, requires 
the subordination of the interests of neutral traders 
to the safety of a power at war because of the manifest 
necessity of the latter under the principle of self-preserva- 
tion, requires and justifies the additional inconvenience 
and loss occasioned to neutrals by the exercise of the 
belligerent right of reprisals. Just as every member of 
a state has to bear his share of the expense of securing 
the due observance of the rules of municipal law, so no 
member of the community of nations can claim to be 
immune from all injury in connexion with the repressioir 
of the violation, by another member, of the rules of 
international law.^ 


1 0pp. I. L. ii. 429, 434 ; Borifils, 940 ; Twiss, Wm, 247-8 


vs 

^ United States Note of April 2, 1915 {The Times, April 6, 1915). 

^ When England Und Holland concurred, in 1689, in a joint 
tion prohibiting all intercourse by neutrals with the xx)rts of France, 
although not actually blockaded, Fufendorf urged in justification of 
their action that Holland was then struggling for her existence as 
an inde])endent nation against the aggressive policy of Louis XIV, 
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The fact that, in cases coming under t> 3 ie tMrd and 
foudh heads, the neutral persons affected are to a large rostralhiis 
extent really innocent sufferers, and that all neutral 
traders are exposed to injury througli tha detention of 
their ships in exercise of the concurrent and indispensable 
right of \nsit and search, cannot be allowed to irppair the 
efficacy a belligerent’s anus. This is particularly 
the case in STich a war as that of 1014 1.5, in which the 
gradual wearing down of Germany by the exercise of 
sea power is absolutely essential for the self-prcservatioTi 
of Groat Britain and her Allies. Tliey arc engaged in 
a life-and-death struggle for everything^ they hold dear, 
and are tltercfore naturally entitled, wliile res|>ecting and 
safeguarding neutral interests as much as possible?, to 
use t o the uttermost, all legitimate means for the coercion 
of the enciny. 

and that (lieat Britain was then fighting for the civil and religious 
liberty of Europe hh well ius her own (Reddie, i. Prel. Obs. x). On 
the tfiibjcet of tiu‘ efi'ect of rejjnHats upon neutrals ecc also Sir William 
Scott’s judgement in the (1811), Edw. vl 1 1, at p]>. .‘120- 1 ; 2 E. P. C. 

Gl, at j>. 68; and of. Bakhvin in 9 A. J. (1915), 299-*J00. 



CHAPTER II 

.DEFINITION OF CONTRABAND AND 
DISTINCTION FROM ALLIED TOPICS 

f 

DcHiiitiou A'j’ tlie present day one of the chief restrictions upon 
neutral commerce, to which we have referred under the 
third head in tlie preceding chapter, results from tlie 
operation of the rules relating to contraband of war. 
‘ Contraband of *war ’ is the designation of prgperiyy, by 
whomsoever owned on board a neutral vessel, or owned 
by a neutral on board an enemy vessel,^ found by a 
belligerent on the higli seas or within his own or his 
enemy’s iorritorial w^aters, on its wa^y to assist his enemy 
Onieria of in tho coiiduct of iiostilitics against him. The neutral or 
onomy enemy cliaracter of a vessel is determined by the flag 
character, ciitit led to Hy ; a neutral vessel would herself be 

eontraband if suitable for any warlike use and destined 
for sale in a hostile port or for delivery to the enemy. 
The neutral or enemy character of goods is determined 
by the neutral or enemy character of their owner, ^ whicli, 
on tlie European continent, is deemed to depend upon 
his politicr-al nationality.'^ In actcordance Avith this 
jirinciple, Article 10 of Hague Convention V of 1907, 
respecting tla' rights and duties of neutral powers and 
persons in war on land, defines a neutral person as tlie 
subject or citizen {national) of a neutral state;''' but 
Croat Britain made reservations in regard to this article 

^ Declaration of Paris, Art. (Pearce Higgins, 2 ; tlui Declaration 
of Paris will also be found in the Manual of Emergency LegislStTod, 
446). ^ 

“ Declaration of London, Art. 57. 

•'* Ibid. Art, 58. * Westlake, 1. L. ii. 163 ; Cob. Cases, ii. 28. 

^ Pearce Higgins, 285. 
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on signing the Convention, which she has. not ratified.^ 
English law - and also that of the United States of 
America— regards coinniereial domicile as the criterion 
of the cargo-owner’s enciny or neutral cli^jiracte)* ; if an 
enemy subject resides in a neutral conntJ*y he is, for 
commercial pijrposes, not regarded as an enemv ;• while, 
converse]^', a iieutral, or even a British, 8iil)ject wlio 
voluntarily resides in an enemy country is n'garded as 
subject to tlie disqualification of alien enemies.- At the 
London 0:>nference of 1908 9 the powers were ecpially 
divided on the ([uestion whether the nationality or the 
domicile of the ow'uer of the goods should be the test of 
Ids cl\a raster, and ikj agreement could l)e arrived at.'^ 
blncmy goods, of whatever kind, found on board an 
enemy ship are liable to eajdure simply bi'c^anse l lu'v art' 
enemy property, and th(‘ir nature and destination arv 
imnuiterial.^ Formi^rly it was unnecessar}', as a general 
rule, to consider the nature or destinatioji ol‘ enemy 
properly on board a neutral vessel, althougli where tliO 

' V. l\ Misc". No. 5 (1908) ; I’earce UiggiiLs, 29^ 4. 

“ Westlake, i. L. ii. ItU ; (.‘ol. Facers, ()07~12;® Cob. CasCH, ii, 21; 
J)icey, Conti, 740; Hals. Laws, vi. 195; xxiii, 278-9; noreliard in 
9 A. j. (1015), 120-1. By clause 9 of tfic Tiadiiig with Uio Enemy 
Proelamalioji of Se{)teniber 9, 1914, the ex|)re«sion ’'<memy ’ is declared 
to mean ‘any ptM/son or body of {)ei'soiis of whatevei’ nationality 
resident oi’ canyijig on business in the enciny country', and ‘ peiHCnis 
of enemy nationality who are neither resident nor carrying on business 
in the enciny country’ are expressly exclmlcd (M. E. L. a79). And, 
se(,i rorter v. Fmrndtnho'g, Kreglimfer v. tSanufcl (A'.) and UosmfaUf, 
Kv J*ale}U/i {1915] I K. .B. 857. But llie ecinvcu'se of the rule 

that if a person carries on business in an (uiemy couiitry he luis his 
eoinmercial donricile there, do(Ls not extend to the case- of a mercliant 
residing in a hostile country and having his liQu^e of trade in a neutral 
country, because it is held that an enemy domicile impai Is a general 
enemy character which will affect all the pro|joi ty of siich a [)erson 
embarked in tiade (the Antonia Johanm. (1816), 1 Wlieat. 159; 
the Clan Grant (1915)), Tlie xVnglo- American rule has been adopted 
by the Allies in the Avar of 1914-15 (Ilcntwich in 9 A. J. 
^ jc3To), 29). * 

'* P. P. Misc. No. 4 (1909), 61, 100; Pearce Higgir#, 604; Bent, 
Dec). 112. 

^ Twiss, War, 141 (sS 78) ; Hail, 1. L. 187 ; Qpp. f. L. ii. 221 ; 
Bonlils, 846. 
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goods would, if neutral, have been contraband, the 
neutral carrier was deprived of the freight to which he 
was ordiiiarily entitled in respect of captured enemy 
goods. ^ Now% as we have already noticed,^ owing to the 
provisions of Article 2 of the Declaration of Paris, 1856, 
the nevtral flag covers such property wdtli the exception 
. of contrafeand of war. 

i- 

2. Trading A belligerent is, of course, entitled to seize any w^arlike 
onomy!^ supplies destined to his eneany that belong to one of liis 
own subjects ; but in that case he docs not act in pur- 
suance of any r\de of international law. It is tlie practice 
for states at war to forbid their own subjects to hold any 
kind of commercial intercourse with tlie enem;^,'and by 
English law the propeity of a British subject wlio engages 
in such a trade without the permission of the (h’own is 
confiscable as jvrize to the (raptor. Action in disregard 
of this pr(.)hibition, whatever tlie n&ture of the articles 
supplied to the enemy, would constitute a breach, not 
of the law of contraband, but merely of the municipal or 
domestic law^ of tlie trader’s o^vn country. But- if tlie 
goods were carried in a neutral vessel, the provisions 
of the law' of contraband would apply to the latter ; 
for, as apjiears from our definition, whenever tlie carrier 

1 The Conmercen (1810), 1 Wheat. 382; Scott, 705; of. Hist. Add. 
Jxitts. 28. 

2 Supra, p. 3, n. 1. As to the precise e1Te(;t of this ])rovisioii, of. 
Ath. Jones, 275 0 ; Baty, S. A. 3. The United States luive never 
formally accepted the Declaration of Pai is, because it does not go far 
enough and exempt from belligerent ca})tuL'e on the high seas all 
private property which is not- of the nature of contraband of w^ar ; 
but they gave effect to its principle during the civil war and also in 
the wav witli Spain ii\ 1898, and the rule of Art. 2 was embodied in 
Art. 19 of the Naval War Code of 1900 (infra, pp. 14-15). Except as 
a necessary act of reprisal, no power is now likely to depart in practice 
from the provisions of the Declaration (of. Hall, I. L. 693-4 ; West- 
lake, I. L. ii. 145 ; Hoi. Letts. 72-4 ; Pearce Higgins, 3-4, A list of 
the powers that have acceded to the Jleclaration will bo founipbi 
Bent. Dec). 170). 

^ HaM, 1. 383 -5, and authorities cited in n. 3 on p. 384 ; Heffter, 

iX I. 270 -2 (§ 123) ; the Hoop (1799), 1 (1 Hob. 196 ; 1 E. P. C, 104 ; the 
Jonge Pieter (1801), 4 0. Rob. 79 ; 1 E. P. 0. 353 ; the Pmiariellos (1915), 
31T.L.R. 326; B. & C.P.C. 105; Bentwich in 9 A.S. (1915), 352-71. 
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is iieutraL it is immaterial, so far as he is-^-oncorned, to 

« 

whom the noxious arlicies actually belong. 

The term ^ contraband of war * applies properly to 
merchandise only,^ and carriage of contraband must be 
carefully distinguished from the carriage of persons and 
dispatches for the enemy. Such expressions as * quasi' 
coritrabajid ’ ' analogues (or analogous) of contraband ' 

and contrelHiiide. par acddenl^ have lieen em[)loycd by 
various writers to denote traillc of the lafier kind, and 
in ilie (>ar]y stages of tiie law of nations it was not dealt 
v'itlii separately. l>ut- the analogy between tralHc of tliis 
kind and caiTiag(‘ of contraband lies not so much in the 
nature *of tlu' acts themst^lves as in the nature of the 
measures applied to rejiress theni. When a neutral 
vessel is ehartered l)y a belligerent government or its 
agents for the jiurposc of carrying jnen or dispatches, 
such carriage takc.^ place in the direct- servicjo of the 
belligerent. Acts of the kind in cjiH'stion are therefore 
more properly called ' unneutral service and t reated 
as a distinct branch of the law of neutrality. 

In his proposed International Cod(^‘' Field defines 


^ Of. the Yanglsze Imarancc As^sociatuyn. v. lurkniniig Mnhuil 
Marlw, A>i<sorau.cv. Co. [1908 ] 1 K. B. 910 aiul 2 K. B. 004 ; and 
Dn\miti in 9 H. (0 1). L (1896), 051. ^ ^ 

Hall, I. L. 074 ; Westlake, I. L. ii. 302 3 ; Opp. 1. L. ii. 010 and 
n. 2. In the affair of the Trent the American case was based on Ili(> 
assumption that the ca})turcd Oo]nmi.ssionej*,s wer(; eontraliand of w'ar 
{Hist. Lotts. 187), 

^ Heffter, D. 1. 395 7 (§ 161 a); Bisohof, Heereeht, 03 4 {§ 44); 
Hirseh, 42 (§ 12). 

^ As in chaptm* III of the Declaration of; Ijondon. Cf. Hall, i. L. 
074-5; 0pp. 1. L. ii. 515-16; Cob, Ca.se.s, ii. 3S5 ; Bonfils, 1016; 
Manceaiix, 4 -5 ; and § 34 of the modifications of tlie IlegUmml des Prises 
voted by the Institute of International Diwat CojKaihagen in 1897 (16 
Ann. 45, 311). Besides the case.s of nnneutral service which arc similar 
in their results to carriage of contraband, Article 46 of the Declara- 
enumerates four kinds of unneutral service which vest tlio neutral 
vessels engaged in thoni witli enemy character. There#are also other 
forms of unneutral service, kSUcIi as signalling and showing cliannels, 
which almost as much amount to a participation in the war as enlist- 
ment in the ranks of the enemy’s armed forces. 

® § 8o9 ; and cf. Art. 44 of the draft code of neutrality drawn 


3.^Un- 

ncutral 

scrvdcc. 


•1. The 
furnishing 



of war 
supplies 
by- the 
neutral 
state • 


10 LAW*()F CONTRABAND OF WAR 

t 

contraband of war as including, not only the ‘ private 
property of any person whomsoever but also the 
‘ public property of a neutral nation of the requisite 
nature destined for the enemy's use. But a neutral 
power that, either in its corporate eapacity or tlirough 
the actiop of its officials or public servants, supplied 
either of the l)elligerents with any kind of war, material 
would commit a breach of national neutrality for which 
the state as a Avhole would be liable to make full repara- 
tion to the power it had injured,^ which, in a sufficiently 
grave case, miglit even be entitled to declare war against 
the offending neutral. ^ The furnishing of such materials 
by private persons, on the other hand, as we liavo noticed 
in tlie first chapter,^ in no way comproniivses the neutrality 
of ttie state to wliich they belong. It is with these cas(>s 
where tlie bc^lligererit deals directly with the neutral 
tradfvr and there is no question of tiny breach of state 
neutrality that the law of contraband is concerned. 

up bv tile Institute of Inteniatioiml Uvw iu 1906 (21 Ann. ll‘l, 
158-0). 

• See 15 11. (J. ll.H,i7, Ai l. 6 ; and cf. Dav. J^lcin. 596, 450. Of (50ur«ti 
the goods, if captured, would undoubtedly be oontiseated (Lawi’. 
War, 145) . , 

^ Westlake, 1. L. ii. 202-3. 

Supra, j). 4 ; and of. 5 H. C. 1907, Art. 7 ; 13 H. 0. 1907, Art. 7 ; 
anrl Pearce Higgins, 464 -5. 



CHAPTER III 

SOURCES OF THE LAW OF CX)NTRA4JANI) 

The w'oi’d ' ooiitiabajid ' is derived tluough t he Italiaii 
conirahhaniio from the Low Laliii contrabannum, and 
means literally ‘ in defiance of an injunction ‘ or ‘ contrary 
to a decree or proclamation The most ancient docu- 
inerit in which the word appears to have been found is 
an ItanaTi charter of 1445. where it is employed in its 
Latin form to denote a trade in salt prolnbited by the 
sovereign authority of a state to its own subjects in tim(‘ 
of peac(^ ; ‘ and it is still ap])licd in this sense to merchaio 
disc., the impoitatiow or exportatioji of wliieh is forbiddeji 
l)y tlie laws of a partuadar kingdom. 8ubse(|uently the 
term wars also used to denote the goods which, as we 
shall presoiitly see, belligerents beeamo aecusiomed to 
forbid, l)y dc(:larations formally coiiim undated to neutral 
powers iit the outset of war, to be carried t (» t lu'ii* enemies 
by sea ; and in order to dislinguisli this trafiie from 
ordinary contraband trade, the prohibited neutral com- 
jueree with belligerent came to be called ^ contraband 
of war’. The treaty of »Soiithamptun of 11)25 belAV(‘(m 
England and Holland ^ affords the finst ollicial mention 
of Die word with this .meaning in relation* to the laws 
of war. 

Like all other rules of international law, the rules 
relating to contraband of tvar are to be deduced from the 
practice and opinion of nations as evidenced in unilateral 

M'alvo, 1>. 1. V. 12; i\ys, J). I. iii. 626; DoHp.*l). 1. 1255 6; 
Kleen, Neut. i. 3iM), n. ; Brochet, 13, ii. 2 ; Twiss, War, 233-4 (§ 121) ; 
Westlake, I. L. ii. 278, n. 1 ; 0pp. 1. L. ii. 480 ; Smith & Sib. 181. 

Art. 20 (Dum. V. ii. 480). 
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acts (such as general ordinances and notifications), in the 
provisions of treaties to which they have been parties, 
in the decisions of their prize and other courts, and in 
the arguments, adduced by their statesmen in dispatches 
and other public utterances.^ With regard to treaties, 
however, caution must be exercised in appealing to their 
provisions as evidence of a general usage, especi|illy with 
reference to the contraband or non-contraband character 
of a particular article. No doubt a continuous course 
of similar conventions will go a long way to establish 
a general rule for the guidance of all countries ; but, 
more often, treaties are but evidence of what particular 
states consider advantageous niles, having itegard to 
their own peculiar interests ; special stipulations are 
introduced be(;ause without them the common law would 
make a different disposition.*^ As Pitt once well expressed 
it, ‘ the very circumstance of makiiig an exception by 
treaty proves w'liat the general law of nations would be 
if no Buch treaty were made to modify or alter it.’ ^ 
The maritime la^v of uations, as evidenced in their 
practice and tke decisions of their prize courts, has 
sometimes stood in direct opposition to that law as 
recognized by contemporaneous treaties ; ^ while the 
provisions of the treaties are various and contradictory, 
even in the case of conventions entered into at different 
periods between the same nations. Except for ascer- 
taining by what engagements a state is actually bound, 
the majority of the treaties in Avhich articles of contraband 
are enumerated present but little interest.*’^ 

Although there is a natural tendency for the opinions 
of international jurists to be affected by the practices 
and special necessities of the countries to which tl^gv 

V Walk. i. 20-9 ; Bonfils, 22-9, 998 ; Rcddie, i. 38, 65-^. 

" Cf. Hist. Lotts. 80, n. ; Hall, Rights, 7-12 ; Reddie, i. 4-5, 0-12. 

Pitt’s Speeches, iii. 227-8. * Cf. Wheat. Hist. 204. 

^ Westlake, I. L. ii. 286-7 ; Hall, 1. L. 638-41 ; Boeck, 593-4. 
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belong, their writings are valuable as e’li^ence of the 
prevailing doctrine, and have not been without influence 
in the formation of the law itself.^ . With such writings 
may be classed the discussions and resolutions of volun- 
tary international associations like the Institute of institute 
International^ Law. This is an association of publicists national 
of all nations, founded at Ghent in 1873, one of the, . 
principaT objects of which is to promote the codification 
of the law of nations by means of international con- 
ventions/^ From 1874 to 1877 tlie subject of contrabaMd DiHcus- 
vvas considered by tlie .Institute in its discussions upon contm- 
the treatment of private property at sea.*^ In .1878 the 
questi<tn«of the eatablislimeiit of an iliteinational prize 
court was raised by the late Professor Westlake, and 
this led to the discussion of the law of maiitimo warfare 
and to the adoption of a Naval JTlze Godi^ at Turin in 
1882, at Munich iq 1883, aiK.l at Heidelberg in \SSld 
The subjc'ct of contraband Avas also toiiclied upon in 
1883-5 in connexion with the consideration of railways 
in time of war.-^ Then, at the session of the Institute at 
Geneva in 1892, it was decided to eoiv^ider the law of 
contraband by itself, 'riiis course was proposed by 
Kieen, who, in the following year, published a draft Code, 
under the title De la coiUrebande de (luerre el des trans2)orLs 
interdits aux noMtres d/ a pres les 'jndneipes (mitemporo.m^^ 
accompanied by a commentary in w-hich he set f(n‘(h his 
views in an extensive study (4 the subject. After a very 

^ Wheat. Hist. 491; tValk. Hist. I 21-2; Kerit,.l. 1.. 43; Cub. 

Case.% i. 7 -8; Wostlakt?, (Iiaps. 84; Col. Paps. 84; 1. L. ii. 20(> ; 

Reddie, i. 95 (5 ; Kle<Jiu Ncut. i. 17 18; and cf. tlu> judgement of 
Cockburn, 0. J. in the Franconm cast? CHeg. v. Keyn (187S), H. 2 
Ex. l)iv. 63 ; S(X)tt, 154) ; and the ire6‘/ Rand Cmtral Gold Mmlng 
Co. V. Rex [4905] 2 K. B. at p. 402. The first writer to fiave treated 
of contraband of War appears to have been Martinns Na\ arms (Martin 
(UtaAzpilcueta) in his book Relectio capitis, Ita q^iorundani, de Jtidaois, 
published at Coimbra in Portugal in 1550 (Hrabar in 13 li. D, I. 2ncl 
ser. (1911), 183-94; Nys, D. I. iii. 634-5). 

■'* .feckeukamp, 2. •'* Id. 6 -21. 

^ Id. 21-31. « Id, 31-2. 
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protracted discussion and the preparation of several 
fresh drafts, a set of rules to govern international practice 
with regard to contraband of war was adopted at Venice 
in 1896.^ The Institute also dealt with the subject of 
contraband ten years later, at the session at Ghent, 
when it discussed a draft code of the law of neutrality 
.prepared by Kleen.- 

Many maritime powers, as, for example, Italy, 'Holland, 
Spain and Portugal, have official codes of prize law, but 
no such code has ever been published by Great Britain. 
The attitude of tlie last-named country with regard to 
contraband of war is defined by reference to the general 
principles of international law, as interpreted by the 
de(;isions of Britisli prize courts, and tlie provisions of 
the various proclamations and Orders in (V)uncil issued 
on the occasion of a particular war. It is true that in 
»f 18(U) a Manual of Naval Prize Law, prepared by Sir 
Godfrey Liishington, was issued by the British naval 
authorities for the officers of the Royal Navy, and that 
in 1888 Dr. Holland prepared a second edition, which 
was expressly stated to be ‘ issued by aiithoiity of the 
Ijords {\)mmissioners of the Admiralty But in tlie 
dispute with Germany over the Bundesrath cases during 
the Boer war it appeared that tlie Manual was no longer 
recognized as an official publication, and it has since 
been withdrawn.^ On June 27, 1900, the Ignited States 
published a body of rules for the guidance of the American 
navy entitlei;! ‘ The Laws and Usages of War at Sea \ 
But tliis code also, which was drafted by Captain Charles 

^ BeckenkaiDp, 33-71. The discussions and resolutions are in the 
Annuaire, vols. xiii, xiv, and xv, and the fieglementation internMionah 
(it la, contrthandt de gnerrt adopted in 1890 will also be found in 
0pp. 1. L. ii. 511, n. ^ 21 Ann. 111-13; 130, 157-9. 

2 P. 1\ Africa, No., 1 (1900), 18-19. In his preface Dr. HoUanKi' 
expressly saystfp. v) that he made no attempt ‘to forecast the view 
wdiich British prize courts may take of the effect upon the right of 
capture of the changes w-hich have been introduced into the conduct 
of modern warfare \ 
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H. St odd: on, was subsequently withdrawn oij February 4, 
1904/^ The German law of prize is based on 1?lie law of 
May 3. 1884, which confers the general ordinance power 
in respect of this subject. In confonnity with this law 
there was enacted the Prize Ordinance of Septernber 30, 
1909, consisting of 131 articles, together witl] some 
supplementary provisioiis of June 22, 1914. The rules 
of international law;, as such, are not binding on the 
German prize* (‘ourts. Wliere treaties are involved, resort 
must, of course, be had to tlieir provisions ; but in cases 
not covered by the (express pjo visions of law , the general 
principles undeiiying the ordinances are to be applied.- 

'.riie law of mival warfare w^as outsidb the programme 
of tlie l^irst llagiie (tonferc'ncc of lvS99, and tlie Britisli 
delegatees w'cre expressly instructed to take no j)art in 
discussions of that subjc<*t.. Tiie representative of 
Luxembin’g, how^ev^r, endeavoured to bring th(^ law of 
Jieutrality into the dc'liberalions of the Conferevnee' ; and, 
at thci suggestion of t he lh*esident, M. do Martens, the 
wish (mm) w'as recorded that the question of the rights 
and duties of neutrals might be inserted iq t he progra-mme 
of a conierenco in the near future.’* The subjeci of the 
laws and customs of naval warfare^ was accordingly 
included in the programme of (lie Second Hague Con- 
ference of 1907. The second sub-committee of the third 
committee considered the rights and duties of neutrals 
at sea, and, as a ;rosu}t of their labours, the question of 
the reBponsibility of a neutral state for the trade of its 
subjects in contraband of war w^as dct(‘rn)ined, in a(a‘oi> 
dance with the prevailing practice, by Article 7 of ( Con- 
vention xni.^ 

^ Opp. 1. L. i. 38 ; Hoi. Letts. 30-2. 

- Hey 111 aim, Das Prisenreeiit des deiitschen ifeichn, qi 19 Dcutsclio 
fluristen-Zekung, 1048 et sq, ; Reiehsgesetzblatt, August 3, 1914. 

Pearce Higgins, 42 ; Beckeiikamp, 75-0. 

^ Pearce Higgins, 448; Beckeiikamp, 8()- 3; supra, pp. 3-4, 10. 
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The fourth, committee was entrusted with the con- 
sideration' of contraband of war, and, after the discussion 
of a proposal made by Great Britain for the complete 
abolition of the doctrine of contraband, which was not 
in fact approved,^ the subject was referred to a special 
sub-committee. But the chief result of the deliberations 
was to (lisclose how completely opinions differed on 
almost every point ; and, as there appeared to be no 
prospect of a unanimous vote, the fourth committee 
reported in favour of the submission of the whole question 
to a fresh examination by the interested states." A list 
of certain contraband articles was, however, provisionally 
agreed upon ; anil this list was subsequently ado|)ted by 
the Naval Conference of 1908-1), and incorporated in the 
Declaration of London.*^ 

Ten of the most important maritime powers weve 
invited by Great Britain to this conference in London m 
order to draw up, if possible, a definite code of rules for 
the guidance of the international prize court w^hich it 
was proposed to establish by Convention XII of 1007.'^ 
The s(‘ttl(?tnent of the law of contraband was one of the 
foremost objects of tlie conference, and, as th(? result of 
much discussion and compromise, an agreement on tlie 
subject was aiTived at between the delegates and embodied 
in Chapter II of the Declaration of Londo?i . But although 
the Declaration has been signed by all the poAvers repre- 
sented at the conference, it lias not been ratified, and the 
Prize Court (Convention is in the same position.'^ At the 
outset of the war of 1914 -15 the German and Austro- 

' Jjyfra, pp. 102 -4. 

2 P, P. Misc. No. 4 (1908), 1944); U Deux. Confer, i. 256- 60; 
Pearce Higgin.s, 4, 87- 9, 528-4; Westlake, I, L. ii. 287-90; Beckon- 
kanip, 7()-86. 

Infra, p. 167. 'tv 

^ Pearce H'ggms, 431-44 ; Westlake, I. L. ii. 317-24 ; Becketi- 
kamp, 85-8; Hoi, Letts. 181-2. 

® On December 7, 1911, the House of Commons passed a Naval 
Prize Bill which containe<i the requisite provixsions to enable Great 
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Hungarian Governments announced tlieif* intention to Adoption 
observe the rules of the Declaration without addition or 
amendment, but they have since added to the list of . 
contraband articles an^l in other ways departed from the 
terms of the Declaration.^ Great Britain and her Allies 
have also adapted the provisions of the l)ecl|tnttion as 
their ruV of action, subject to such modifications and* 
additions, eoiisistcnt with the law as previously estab- 
lished, as are I’endered necessary l)y the sp(‘cial eirciim- 
stances of tlie war.“ Althougli by a preliminary provision 
the signatory powers d(‘clared themselves agreed that the 
rules of the Declaration correspond in substanc.e with the 
generally* rc^cogni'/aed principles of international law, it 
was admitted that tliose rules really ' represent what 
may be oalh'd the rnedid senfejitia \ and ‘ ai*e not always 
i]i absolnto agrcHuneni w ith the views peculiar to each 
country In view of the amount of compromise and 
concession which was required to arrive at this wedia 


Bi'itain to ratify the Convention and Declaration (teit. l)ecl. 171-5), 
but on D(’(‘.emi)er 12 it was rejected by the Loj'ds, inainly on the 
ground of certain points \v)ilch, as the powers could not agree on 
them, the J)eclaration left still for decision by the international prize 
court, in case it should bo established, in accordance with its sense 
of justice aiid equity (Wr*stlake, 1. L. ii. 255 - b ; Hoi. Letts. 195-5; 
9 A. J. (l9lo), 200- 1 ). It is incompatible with the cojistitulion of 
the LTiiited States t hat a decision of the Supreme Court should bo 
formally annulle^l by an appeal, and in order to ovcrcoine this diflic vdty 
an additional protocol was simuxtat the. Hague on Septmnber In, 1910 
(5 A. J. (1911), Hvp, 95; cf. 0 id. (1912), 799; Pearce Higgins, 44:i 4; 
Ijawr. Prin. 492). Poi* oj>iriions as to the probable inlluence of the 
Declaration upon international practice apart from ratification cf. 
Westlake, I. L. ii. 256; Col. l*aps. 645-7; Cob. Cases, ii. 285, 587; 
and as to the attitude towards it of oilier states than Creat Britain 
cf. 9 A. ,1. (1915), 201. 

^ 8ee infra, pp. 182-5, 185-6. 

2 See the Orders in Council of August 20 and October 29, 1914 
(Appendix B, infra, i>p. 282-5), The alterations chictly concern the law 
of contraband. The Oernian Covernment addressed a imunorandum 
toyeutral powers in which she oomplaincxl of the attitude of Great 
Britain and France toward.s the Declaration of London nullifying its 
chief points and also violating existing international law (The Times. 
October 20, 1914). 

P. P. Aliso. No. 4 (1900), 54. 
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sententia, Artible 65 of the Declaration stipulates that 
its provisions must be treated as a whole and cannot be 
separated ; but tliis does not prevent a state which has 
not ratified the Declaration from declaring that it will 
act in accordance w'ith some of the rules of that con- 
vention and depart from others which are inconsistent 
with its own previously established views of the. law. ^ 

The Declaration is acKfompanied by a Gcuieral Report 
of the .l^rafting Committee, prepared by M. Renault, 
which not only discloses the considerations by whicli the 
Conference was guided in drawing the JJeclaration np, 
hut also amplifies or qualilies many of its articles and 
suggests that many details not. specified in thorn arc to 
bo implied. In accordance, as it seems, with the conti- 
nental pract ice, the Report was adopted by t he (Conference 
as a guide to the meaning of tiie Declaration ; but it has 
been seriously questioned whether it. would be binding 
on the signatory pow(U’s unless expressly adopted by 
them on ratification.'^ The Order in (Council of August 20, 
1914,^ by wliicb the modified rules of the Declaration 
were first adopted, directed all British prize courts to 
consider the Report as an authoritative statement of the 
meaning and intention of the Declaration and to const rue 
and interpret its provisions by the liglit of fhe commentary 
therein , But this direction was dropped in the subsequent 
Order in (Council of October 29, 1914/'» which repealed and 
replaced the earlier one. In English law a draftsman 

^ Cf. Bent, in 0 A. J. (1915), 37 ; and Editorial Oonunent, ibid. 
201 - 2 , 

^ Bnt see Lord Alvcrstone’s remarks in the debate in the House of 
Lu'ds on March 13, 1911 (7 Hansard (1911), 4()4~5). 

» P, P. Misc. Ko. 4 (1909), 94, and No. 4 (1910), 21-^2 ; Pearce 
Higgins, 507, n. 1; Bent. Decl. 8; Bate, Decl.-ll 12; Hoi. P. 0. 
0-8 ; Letts. 180- 90; (Joben in 27 L. Q. R. (1911), 12. Westlake, 
ever, considered that the Report had been duly incorporated in the 
Declaration (Cbl. Paps, 651-4, 667-71). 

J Clause 6 (App. B, infra, p. 283). 

Declaration of Ijondon, Order in Council No. 2, 1914 (Ann. B, 
infra, p. 284). 
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is not allowed to destine the intention of Ins T>w:t\ document 
in the way attempted by the Naval C-onferenco ; this can 
only be done by the document itself ; ^ and it is therefore 
to be regretted that the, Report was not originally expressly 
incorporated into the Declaration.- 

* lieal. Lc|>;al Iriierprelation, 287-00. * 

^ The l)^H*laratioii of Loudon will bo fouiul, with Iho Ile)X)vt, in 
Scarce Higgins. oJlH OH}, and also in iM. E. Ia 417 514 ; and see 
Appendix A, infra, pp. 25<> 81. 
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CHAPTER IV 


CONTRABAND IN THE WARS OF THE GREEKS 
AND, ROMANS AND THE PROVISIONS OF THE 
CIVIL AND CANON LAW 

1. Instances of the Application of the Principle 
OF Contraband in the Wars of the Greeks 

AM) RO4MANS 

Antiquity At the present day the rules regarding contraband of 
notion of being concerned with the rolation?^ between belligerent 

.statcis and neutral individiialB, are uni\’’er8ally treated as 
a branch of the law of neutrality. But, as we have 
already obiserved,^ the fully-developed principles of the 
niodern law of neutrality, the foundation of which is 
a duty c»n the part of noii-belllgeix^nt states and their 
subjects to ob.serve the strictest impartiality towards the 
contending parties and to refrain from taking part in, 
or from interfering with, any operation of war that is 
legitimate as between the belligerentvS,‘*^ are of ^jompara- 
tively recent growth ; whereas the origin of the law of 
contraband is to bo found in times long anterior to the 
recognition of this general duty of impartiality and 
abstention on the part of a neutral state. Attempts by 
belligerents to prevent the transport of arms and other 
necessaries of war to their enemies by the subjects of 
non-belligerent states — the essential idea of contraband 
of war — is as old as war between civilized communities. 
Classical In 295 B.c. we meet with a case more akin to blockade 
mbtaiiccs. contraband. Demetrius Poliorcetes, King of Mace- 
donia, wliQ was besieging Athens, captured a merchant 
^ Supra, p, 2. 

“ Westlake, J, L. ii. 192 ; Kleen, Neut. i. 208. 
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ship bound for that city with a cargo of wheat, and put 
to death both the owner and the pilot. Other traders 
were so alarmed at this that, as Plutarch informs us, they 
were deterred from attempting to carry flurther supplies 
to the Athenians, with the result that a famine ensued 
and the city was speedily compelled to suiTender.’^ 
Later o^, at the close of the first Punic war, a clearer* 
case of the practice of contraband occurred. A formidable* 
insurrection broke out among tiie mercenary troops of 
Carthage, and in 239 b.c. five hundred persons sailing 
from Italy with provisions for the mutineers were captured 
by the Carthaginians and thrown into prison. This 
aroused great resentment at Rome. Ambassadors were 
sent to Carthage, and eventually possession of tlie men 
was recovered by diplomatic means. But the Romans 
were so gratified with this result tliat they proceeded to 
prohibit the export ^f provisions to the mutineers, while 
they expressly allowed their merchants to export to 
Cartilage whatever from time to time was required.'^ 

Although, however, in some matters — as, for example, 
in reference to the inviolability of lioralds»and t he observ- 
ance of U'uces'^ -a system of rules and customs analogous 
to tile modern law of nations existed in antiquity, and 
altiiough the hlea of a community remaining on friendly 
terms with both sides in a controversy with which it had 
no concern seems to have been more or less clearly undei’- 
stood, it must not be supposed that the particular 
incidents referred to in the preceding paragraph arose 
from the recognition of any general rules or principlcB 

^ Plutarch, Deinct. chap. 33 ; Phiilip.son, Greece and Rome, ii. 383. 

^ Polybius, l)k. i, chap. 83; Hosack, 0; Phillipsoii, op. cit. ii. 383. 

® Walk. Hist. i. 50-4; Westlake, Chaps. IS-IO ; Col. Paps. 18-10; 
Hershey, in 5 A. J. (1911), 901. When Queen. Tueta sent men to 
assassinalo a Roman araba3.sadoi* on his return home,* the Romans, 

’ Polybius says (bk. ii, chap. 8), were highly incensed at the queen’s 
violation of the law of nations {diopyia-^i^fs cVl r// Trapavopa ri)s 

yU^/^HKO^ €V^€0)t). 
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with wliicli t interested parties felt their eondiict ought 
to conforni,^ 'The policy of belligerents with regard to 
nou-eoinbatant states was in general shaped in accordance 
with considerations of state utility. In actual warfare 
tji(‘re was no hesitation to adopt sucli pi*actices against 
third states as were thought to be advantageous to the 
’ one side and disastrous to the other ; and such third 
staters, if weaker than their aggr(‘ssorj were often obliged 
to subniit to extreme measureSj and rarely had any 
subsequent lemedy.’ - Every form of trade with tlie 
enemy miglit be prohibited to non-belli go rents ; wdiile, 
on the other hand, third j)arties might be required to 
render assistance to a powerful belligerent by allowing 
his forces to pass through their country and supplying 
him with provisions and the 

In such a condition of things it was imjxjssible for 
tliere to bo, apart from convention, any generally recog- 
nized duty on the part of a neutral (Hunmunity and its 
citizens to abstain from assisting either of the belligerents 
in the eouduct of hostilities. Thus, one of the terms 
of the league ef amity and cunfed(U‘acy wliich Judas 
Maccabeus successfully eoncluded with the Hymans in 
161 B.c. expressly stipulated that neither of the eon- 
tracting parties should aid the enemies of the other 
during war with arms, ships, money, or provisions.'^ 

2. Provisions of the Civil and Canon Law 

When Rome subsequently became a world-empire, and 
all the civilized people of tlie West were subject to one 
imperial ruler, international law, and with it all idea 
of a state of neutrality, was bound, as Dr. Walker tinily 

^ Cf. PhilJiptjoii, op. cit. ii. 186-^7, 382-3 ; Walk. Hist. i. 55-6 ; 
Taylor, I.L. 617-13. 

2 ITiillipson, op. cit. ii. 382; cf, Desp. D. I. 1195; Kleea, Kent, 
t -k 5 Opp, I. L. ii. 347-8, 

1 Macc. viii ; Hosack, 9, n. 3. 
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roaiarks,*^ to find itn vauishing point. lint, from the 

earliest times, Gieek and Roman municipal law punished 

with death or exile and confiscation of property tlu^ 

furnishing of arms and other appliances^ of war to the 

enem y ; - and very stringent prohibitions of t he sale of 

arms and other necessaries to the barbarians iim to be 

foiuid in the Digest and Co<lo of Justinian.^* Tims, in* 
• . . 

Dig. 48, 4 (Ad IjCgem luliam Maiestatis), 4, [u*. we read : 

Eadem lege teiictur . . . eiihisvc opera dolo malo 
hostes })opuli Romani commeatn, ai*mis, telis, ecpiis, 
Ijoonnia, aliave qua rc adiuti erunt.^ 

fSimilarly, tlic ordinances of th(5 Km|)erors V'alentinian, 
Craiian, *IIonorins, Mareian, and 'riieodosius, recorded in 
(V>d. 4, 41 (Quae res oxportari non debeant), provide : 

I. Ad barbariemn transferendi vini el- oiei et licjuaminis 
millaiu quLsquam habcat facultatem , iiec gust us ([uidcvni 
causa aut usus corumercioruni. 2. Nemo alienigenis 
barbaris cuiuscunque gc^ntis, ad lianc nrbem saciatis- 
siinam sub legationis specie vel sub (piocunquo alio coiore 
venieutibus, aut in diversis aliis civitatibus vci locis 
loricas, scuta, et arcus, sagittas, et spatlias, et gladios, 
vel alterlus cuiiiscunque geueris anna audeat venumdare, 
ludla prorsus iisdein tela, niiiil pcjiitus ferri vel fact! lain 
vel adliuc infecti, ab aJiquo distrahatur. Perniciosum 
nauntue Romano imperio et proditioni pix>ximum (‘st, 
barbaros, quos indigere convenit, telis cos, ut validiorc‘s 
reddantur, instriiere. >Si quis autcjii aliquod armorum 
genus quarumeunque natioiium barbaris alieiiigenis contra 
pietatis nostrae interdicta ubiciinque vendidcrit, bona (.‘ius 
iiniversa proscribi protinus ac fisco adici, ipsum qiuxtiic 
capitalem poenam subiix? decernimus.''" 

^ History, i. 58-0. “ Fhilii]_j.<on, oy. eit. ii. 313. 

^ Cf. Nys, Grig. 224 ; Ct. M. 35 and n. ; Cauchy, IJ. M. i. 158-0 ; 
Fard. U. et C. i. 131 aiidnn.; Walk. Science, 506 ; Heftter, D. I. 383 (§ 158). 

* And cl. Dig. 39, 4 (De Fublicanis et Vectigalibus et Coinmissis), li, 

^ And cf. Cod. 9, 47 ( De Foenis), 25. 
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These ena^itments do not, of course, aiford direct 
authority for the international unlawfulness of trade in 
contraband of war ; for they wore merely provisions of 
the national ciriminat law. The acts which tlioy forbade 
constituted, not breaches of an obligation owed by 
a neutral state or its subjects to a belligerent, but treason- 
able practices on the part of individuals towards their 
own government Modern international law, liowever, 
arose at a time when Roman law was regarded as the 
common law applicable to the relations between the 
various monarchical rulers of the world, with whom tlieir 
states were identified ; and the conception of the Xus 
Gentium as a law of ail mankirul secured the eus5^ incor- 
poration into tXie law of nations of decision after decision 
of Roman municipal origin.'^ Tlie early writers on inter- 
national law were all learned civilians, and there can be 
no doubt that the prohibitions contiuned in the civil law 
against furnishing the barbarians with necessaries of war 
strongly confirmed in their minds, and in those of the 
statesmen of the time, the sense of the unlawfulness of 
trade in contraband of war.^ 

In the tenth century the Venetians had an important 
trade with the Saracens, whom they supplied with arms 
and ship timber. The warlike emperors of the l^asilian 
dynasty, who were valorously fighting against the 
invading Mussulmans in Asia Minor, in Syria, and in 
Crete, vigorously objected; in 971 the Emperor John 

^ Cf. Nys, Orig. 225-6; G, M. 35-6; Klcen in 26 R. D. 1, 10; 
Neut. i. 348-9 ; Phiilipson, op. eit. ii, 313-14. 

^ Cf. Nys, G. M. 47-8 ; D. I. ili. 632-6 ; Kent (by Abdy), 32-3 ; 
Walk. Hist. i. 59 ; 0pp. I. L. i. 52-3 ; Westlake, I. L. i. 15 ; Pollock, 
22-4 ; Horshey in 5 A. J. (1911) 921, 926 ; and Lord Stowell in the 
Maria (1799), 1 C. Rob. at p. 363 ; 1 E. P. 0. at p. 159. 

^ Cf. the citations from the Dig^t with reference to contraband in 
Gentilis’s De iure bolli, bk. ii, chap. 22 (p. 257). The arguments in 
the Hispanicfia Advocationis are founded in the main uy)on citations 
from Roman civilians and their commentMors (sec Walk. Hist. i. 
274) ; while Grotius’s magnum opus abounds in quotations from 
classical writers. 
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Zimisces sent ambassadors to the Doge and threatened 
to set tire to the ships engaged in such trade,* wherever 
they might be met. Tlie Doge thereupon forbade, under 
pain of a heavy hue, or, in case of insol ven^cy, under pain 
of death, the sale or delivery to the Saracens of arms or 
timber siiitabie for constructing or arming vessels.^ 

At one-time Egypt was of considerable importance in 
the mediaeval world ; for at the market of Alexandria 
was accumulated the greater part of tiie products of the 
East, which European merchants came to buy, bringing 
in exchange the products of the West, especially arms and 
piaterial of war.“ But Egypt soon became one of the 
first Mirsstilman powers, while one of the main advantages 
that the Christian nations posse^ssed over tlie Saracens was 
the coat of mail and other defensive armour.'^ During tlie 
Crusades Vtaudians, (icnoese, and Pisans vical witii ('aeh 
other in assisting tl>e (memies of the; Cross by supplying 
them with ship timber, ])itch and tar, and metals and arms. 
The policy pursued by the Roman emperors in relation to 
trallic with the barbarians was accordingly copied by the 
Church regarding trade by (Inistians with the infidels. 
8evero pfinalties \vere decreed against such traffic by the 
third Lateran ( '<nineil in 1179, by the fourtii Lateran 
Council in 1215, and by the first General Council of 
Lyons of 1245. ^ Henceforth whoever dared to sell to the 
Baracens iron or arms, wood for naval eonstruotion or 
ships, or to enter the service of the infidels as a captain 
or pilot, was to be excommunicated and de]>rivcd of lus 
goodvS and personal liberty. He was to become the slave 
of liis captor. 

The Provincial Councils adopted similar jiro visions, and 
the popes addressed exhoHations and threats to the 

^ Nys, Orig. 224-5. “ Xys, 1). 1. i«. 627. 

Hal. M. A. iii. 316, n. b. 

^ Nys), Orig. 284-5; G.M. J). I. iii. 627-8; l)o.sn. 1). (. 1166 

and n. ; Twiss, War, 243, n. 21; Heliter, D.l. 383 (§ 158). 
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variou.s cities. Innocent III appealed to the 

Venetians ; Gregory X wrote to the citizens of Genoa, 
Montpellier, and Narbonne. The authorities of the towns 
could not do less than repeat the papal warnings and 
decree ]:>enalties against those who were guilt}^ of such 
an abuse of the liberty of coniinerce. The consuls of 
Genoa (1151) and Pietro Ziani, Doge of Venice (1220), 
issued special ordinances on this subject for their citizens ; 
the King of Aragon did the same for the inhabitants of 
his territory and the citizens of Barcelona. In 1252 
8t. Louis and in 1312 Philip the Fair prohibited the 
export of arms, iron, and horses from France for the 
enemies of the "faith. The popes even d(MiiMnded the 
insertion of their bulls among the olticial acts of the 
cities. Thus, in 1304, Benedict XI addressed himself 
to the Doge, eounci],and (utizens of Venice; he forbade, 
under severe penalties, the transport of horses, arms, 
iron, wood, or provisions to Alexandria or any other part 
of Egypt, and required the bull to be placed and tran- 
scribed among the decrees of the city.^ 

But tiie traffic did not decrease. The Venetian 
merchants disregarded tlie ecclesiastical projiibitions ; 
the Pisans undertook, in their treaties with the Egyptian 
sovereigns, to supply the latter with naval stores and 
arms. 'Fhe popes then attempted to forbid trade of 
every kind with the infidels. But these decrees were 
equally violated, as were also the prohibitions, under- 
pain of excommimication, of all commercial dealings 
with Venice, which were issued by Clement V in 1309 and 
Sixtus IV in 1483 to compel the Venetians to restore their 
conquests in Ferrara. In theory, however, the distinction 
w^as maintained betw^een lawful and xlnlawful traffic — 
between goods, such as iron, arms, timber, and ships, 

^ Cf. Nys, Grig. 184-5, 225 ; D. 1. iii. 028 ; i\kiuceaux, 9 ; Haute- 
feuille, Hist, 121-2. 
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wliicii were at all times forbidden to be eoJuVeyed lo the 
Saracens, and other more innocent goods, w h’lch coidd 
be consigned to them in time of truce.^ 

At the commencement of tJie Middle^ Ages it is impos- 
sible to discover any idea of the niodern unity of nations 
as distinet ti‘om a Nvorid empire. The imperial uk^a was 
resuscitated in the West by Cliarlemagnc, ()tho*and tiieir 
successors ; while (lie Chtirch also conlinuc'd the notion 
ol a vvoild iniity, but, like later Home, refused to jecognize 
the independence and absolute antononiy of th(‘ com- 
ponent states ol her empire. T!k‘ papal decrees, wiiicli 
w^ere addressed to the faithful as members of the ( •atliolic 
(Jhurcli* were, like the corresponding provisions of tin; 
civil law, distinctly municipal and doim^stic in cliaracter, 
They prohibited trade w ith belligerents w- Jio w ere regarded 
as the enemies of every Christian nation, including tliose 
wlii(*h remained strajigers to the war. Kv(^ji as neutrals 
the subjeets of such a nation, it was thouglit, should 
(.‘onsider an enemy ol: tlie Church as a-n enemy of their 
own country. They wore looked upon as bound to tlie 
Christian I)e11igc rents by the connnon ..banner of the 
(•ross ; apd trade in contraband by wdiicl) a subject , even 
neutral and foreign, of that baimer hel})ed an adversary 
of the lioly cause was treated, notwithstanding ilie 
dilference of uationality, as an act of high treason.^ 

But as the allies of the (jross, wiiile j*egarding them- 
selves as brotlicrs in arms, were not actually fellow- 
(50iintrymen, the prohibitions of the ChuiKdi alforded 
a precedent for regarding traffic in conti'aband goods as 
something more tlian a simple breach of national ciiminal 
law. And althougJi the stipulations of the Canon Law^ 
may only have bound the subjeets of those states which 

^ Cf, Nys, Grig. 28o-6 ; I). 1. iii. 628-9, 633. 

^ Cf. Walk. Hist. i. 83-4 ; Ward, Hist. i. 343-4 ; Hor.shey in 5 \ .) 
(1911), 922 -3 ; Desp. D, 1. 15-16. 
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acknowledge the papal Bupremacy, they had obviously, 
like those of tiie civil law, considerable infinence in 
generating and strengthening the notion of the illegality 
of trade in contraband of war. But the ultimate source 
of their obligati(m was municipal rather than inter- 
national in character,^ and certainly did not arise from 
the conception of a duty on the part of a neytral vState 
and its subjects, as sucli, to refrain from all pfxrticipation 
in hostilities and from giving any succour to either of the 
belligerents. It was as members of the Christian con- 
federation which recognized the Pope as its supreme 
head, and not as members of a society of mutually 
independent states, that Cliristian princes sanctioned tlie 
papal prohibitions by their own inunicipal ordinances.^ 

^ Of. Nvb, D. 1- iii. (52t) ; Mancoaux, 9 ; Itiocliot, 14. 

- Cf. Twitijy, Wai‘, 228, n. 11, and 242; (lojit. H. A. bk. i, chap. 20. 
Geivlilits dlsciit^MCB the (}a«<.5 of an Eiif^lish nhip which had been <‘ap- 
tured by ^Sardinian and Maltene ernisers wiiil^ wailing to Constantiiiople, 
under a licence from Queen Klizabeth, with a general cargo and soin(5 
gujipowder, and which was in judgement before a Spanish court of 
admiralty for ('arryiiig munitions of war to an infidel nation contrary 
to the prolul)itioii of the canon law. The King of England, he says, 
is suprtmve in the ecclesiastical affairs of his kingdom, and therefore 
Ins ex[)re.ss permission t,o transport articles of contraband to the 
T\irks will absolve his subjects from liability to the penalties of the 
canon and civil law. ' Etiam licita ad Turcos ferri per plaftita Kegiiiae 
Elizabethae. Has patrias leges noruiit Angli, cpias sequuntur ; alias 
ct canonicas illas non uorunt, quae exulant etiam ex Anglia’ (p. 79). 



CHAPTER V 


ORIGIN ANH DEVELOPMENT OF THE PRINCIPLES 
OF T^IE MODERN LAW OF (;ONa RABAND 

As soon as war against the intidels gave place to war 
between the Christian states themselves, a more truly 
international conception of (‘ontraband became possibl(‘. 
Blit at first tlvere was no idea wliatever of a duty on the 
part of, rulers and tlieir subjects who were not directly 
concerned in a war to abstain from assisting the belli- 
gerent's and from interfering in any \cay in tlieir warlike 
operations. On tlie ('.ontrary, there eontiniu‘d to exist 
tivroiighoiit the Middle Ag(‘s siudi an absence from tlu‘ 
common law of nations of any rei'Ognized rule denying 
to a state the right to commit , or to permit its subjects 
to commit, acts of open hostility against other states 
with which it was nominally at peace, that neither usage 
nor moral opinion was outraged if a neutral power 
allowed a* belligerent or his ally to enlist levi(^s within its 
territories or even if it should itself lend him money or 
ships or supply him with munitions of war.^ In default 
of special trifaty obligations the utmost extension of 
neutral care for whicti the mediaeval belligerent might 
look was the ecpial treatment of both sides.; Thus the 

’ Kleen, Cont. 71--2 ; Nout. i. 9 10 ; Manucaux, S ; Kent, 94, 
324-5; Manning, 227 9; Hall, I. L. 571; Lawr. Prin. 500-1; 
Walk. Hist. i. 135-0, 197 ; Nys, Grig. 201-2 ; and cf. l^nis XVh 
treaties with the Swiss Cantons of 1474 and 1475 (Dujn. III. i. 465, 
520). 

Walk. Science, 377-8. In the letters of nei^trality of 1596 from 
Henry IV of France to Charles of Lorraine it was stipulated : ‘ Et 
• quand notre dit Beaufrere on scs ofliciers et sujets lo feroni pour Tun, 
seront aussi teiuis do le faire |:)Our I'aiitre, atin qu’^galit^ soit gardee ’ 
(Dum. V. i. 527). 
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Borgias, hesifating as to which side to take in the Franoo- 
Spanish struggle, gave leave to both parties to enlist levies 
in Rome. Machiavelli openly conclemnod neutrality on 
the ground that it was more profitable to declare for the 
one or the other.^ 

In sellVdefedieo a belligerent was boiiiid* to take such 
steps as lay in his power to prevent the delibera te assist ^ 
ance of his enemy ; and in this respect, as Dr. Walker 
observes,*^ ‘ sovereigns declined to distinguish between 
military and merely mercantile succour of tlieir foes ; 
the foreign trader who carried on his aceustomed com- 
meree with a belligerent Avas apt to be roughly handled 
by the enemy.’ As early as the thirteenth century it 
became the usage for powerful belligerents, folloAAing the 
papal example, to issue a proclamation at the commeiu'e- 
rnent of a war forbidding all ships to carry provisions or 
supplies of any kind to the enemy under penalty of 
confiscation.^ Wuch a proclamation Avas issued by 
Ifenry III in 1223 : AAdiile Kdward I tried to induce the 
Flemings to cease their commercial dealings Avith Sc^otland,'^ 
and in 1295 compelled the masters of neutral vessels 
lying in English ports to give security not M o trade 
with France. In 1315 Edward II expressly forbade 
foreign merchants to transport Avheat or any other Icind 
of provisions to tbe Hcotcb under pain of imprisonment ; 
and Edivard III issued a similar declaration in 1337. 
In MfiO and 1487 the kings of Denmark demanded that 

' The Prince, chap, xxi ; Walk. Hist. i. 1:15. 

“ History, i. 136. 

Nys, Grig. 226 ; D. I. iii. 629 ; Jenk. Disc. 13-14 ; Westlake, I. L. 

ii. 199-200; Dav. Elem. 451, n. 

Of. the letter frojn Ik)bert, Count of Flanders, in 1305, asking 
Edward to allow’ his subjects to trade with the Scots as well as with 
others (Ryxn, 1. iv, 39). The trade with Scotland was too lucrative 
to bo resigned at the King of England's bidding, and Hallam (M. A. 

iii. :121) characterizes this as an early instance of that conflicting 
selfishness of bolligerents and neutrals which was destined to aggravate 
the animosities and misfortunes of latej’ times. 
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the Ilan^e towns should cease from all coAirxKjree with 
Sweden, with which the Danish monarchs were then 
at war. 

Charters of privileges were granted to Wie Hanseatic 
and otlier foreign merchants only on the ex[)ress con- 
dition that tliey should not trade with tlie eq^inies of 
England A® Sinularly, Edward llEs conlirmatoiy (charters 
allowed foreign merchants to carry their goods, whether 
purchased within tlie kingdom or without, 'quo volue- 
rint . . . praeterquam a<l terras inanifestorum et notorio- 
rum hostiuTU regni praedicti In 1357 S[)anish merchants 
were granted special lilxerty to trade wi^li I'rance under 
cert ai n conditions 

Neutrals did not always comply with tlie demand that 
they sliould break off tlieir trade with a count i*y at war. 
in 1458 Liibeck rd’used to olxey sucli a denuind from 
Dantzig, though in 1551 she herself made one on tlu‘ 
Hollanders. The Hanse eonfederation eom plained in 
1492 of tlie liardsliips and alleged injuries they had 
sustained in consocpienco of the war carried on by th(^ 
King of Denmai’k and liis ally the King of Scotland with 
Sweden, atid of the interdiction of commerce witli the 
latter country. But when the members of the Hanseatic 
league tlionisclves went: to war they were notorious foi' 
the severity of their prohibitions of neutral commerce 
with their enemies.'^ At. the outset belligerent inter- 
ference with neutral trade was an act of force, uncon- 
trolled by any generally recognized principles of inter- 
national law. What traffic with Ins adversary a belligerent 
could stop he did stop. The regulations of neutral trade 

^ ' Ne mercas in twras JuanifoKtoruni ct notoriorum lioHiium Rogni 
Augliae develierent ’ (Camd. Ann. 1589, pp. 558-4); cf. Nys, Grig 2‘2f)* 
Walk. Hist. i. 180. 

• ^ Rym. 11. iii. 15 10, 76 7 ; el denk. Disc. 18. 

^ Rym. III. i. 144. 

^ Grot, note to Ik. iii, chap. 1, § 5 ; Roddie, i. 60; (!alvo, 1) T 
V. 2 ; Ganohy, 1). M. i. 858 ; Kleen in 25 R. 1). T. (1898) 11, 14. 
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issued by a state, at wp tvrere,"as Jehldnson obs^rveiij* 
* sometimes attended to and sometimes not, either as 
the interest of the party nehfeal inclined him to submit 
to the restraint, or as the , power* of the party belligerent 
enabled him to enforce the execution of it 

Prior ,to the twelfth century there was no body of 
generally recognized rules, or even of more o:v» less con- 
sistent practice, that in any way approached to a law 
of maritime warfaie ; at this period naval warfare 
consisted of little else than piracy/^ Such rules as were 
established by tlie Rhodian law and the treaties of 
Venice with the other Italian states during the latter 
part of the twelfth and the beginning of the* thirteenth 
(‘entiirieB were merely private, or regulated maritime 
commerce and the law of prize only in time of peace/^ 
Of this nature are tlie rules (contained in ( lie second part 
of the Black Book of the Admirah^y with reference to the 
conduct to be observed by the masters of English vessels 
towards foreigners, which rules are avowedly based upon 
the Custom of the Sea and the general Maritime I^aw. 
The Consolato del Mare does not deal Avith the question 
of contraband. 

In order to restrain the wide liberty of action exercised 
by neutral powers, a great many treaties wer(i concluded 
containing stipulations that neither of the, parties should 
assist the enemies of the other, (dther publicly with 
auxiliary forces or subsidies, or privately by indirect 
means. Such stipulations usually extended to tlie acts 
of the subjects of the parties as private individuals. 
Sometimes the friends of a sovereign expressly renounced 

’ Discourse, 14 ; cf, Redtlio, i. 01-4. 

Of. Ward, Hist! ii. 340 ; lieddie, i. 06-7. 

^ Kleen, Noul. i. 5 ; ii. 93-4, 97-8 ; Kent, 2 ; Lawr. Prin. 589-90 ; 
Dav. J^loni. 8 -10, 451 ; Reddie, i. 20- 7, 44-5, 58-9. 

This part probably consists of ordinances issued by the king in 
council in 1338 or 1340 (Twiss, Black Book, I. in trod, xxxi, xliy). 
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^l>y enemies.^ . A treaty 

d! 13(13 beiwoen Englanf! and F^nce provided that the 

enemies of the one shinitd^nof the lands or 

doiniiiions of theyotii# eointo r ^iiccoui’, wliel her 

of armed men or vurt-vialsoi^of other things whatever they 

might be. By a treaty of 1370 f* the Gonilt of*Flanders 

p](>mis<‘d •England (o take certain measures for ])reventing 

his subjects from carrying enemy’s goods and from 

supplying the enemy with arms, artillery, and victuals. 

In case of iransgi'ossion tlui Goiint was to liave tlieii' 

goods and the punishment of their bodies, but t lu^ enemy’s 

goods and tlie arms, &c., being carried ta tlio enejny wore 

io l)elong to the King of England and were to be delivJM'ed 

to Ills agent. In 1505 Henry VII and tl\c l<]lecior of 

Saximy eovenanted that neither of tlic eontraeiing 

j)arties * alicui fdteri pat rias, dominia, . . . altcuaus 

invadcTiti, . . . consillnm, aiixilinm,, favorem, snbsidinm, 

naves, pocunias, gentes ariiiorum, victualia, aut idiam 

assistenliam quaTueunrjue publico vel occulie dabit aut 

praestabit, nec a subditis suis dari aut praestari eon- 

semtiat , sed })alam et expresso prohibebit et impodiet 

As timer wcjit on tlierc was a tendency for tliese treaty 

sti{)ulation.s to limit the right which a belligei'cnt ^ 

acajuiriDg by continuous usage to interfere witli the 

trade of neutral subjects with his enemy’s j)orts to tlie 

pi‘ohibition of such articles as were deemed to bo of 

assistance to the enemy for tJic conduct of the war ; 

^ (7. Wc»Ua-lsr, 1. L. ii. 198 0; Xys, Orig. 220; D. 1. iii. 029 IK) ; 
Besp. 1). 1. 1259 ; Klccn, Neut. ii. 100. 

Hyni. 1. Iv. 21. Short ly after 1202, (luring war Ixavvei'ii England 
and Fiander.s, some French sliips with cargoes for the laitc'j- cuiinlry 
wore captuml by the Englisli. The French king claimed that iliis was 
l)iracy, but the English king answered that the (‘aptur(.*s were good 
prize, because they were aiding his enemies in bref^ch of the treaty. 

^ ilym. III. ii. 172 ; of. the treaties between England ai^d th(^ j)idaj 
•of Burgundy in MOO and 1440 (Dum. II. ii, 202 ; Rym. IV. i. 109; 
V. i. 164). 

* Dum. IV. i. 75 ; andef. the other treaties niforred to in Hall, I. L. 
572, n. 
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and tlicre was a similar tendency to moderate in practi<*e 
the original claim by belligcrentB to prohibit all neutral 
cbmnieree with their enemic*s by iiieans of formal noti- 
fications or Nvarnings. By the sixteenth eentiiry the 
distinction betAveen lawful and unlawful traflitj with 
a belligerent is clearly rccognizecL Tlie treaty of 1522 
betwotni l^'rancis I and the Arcliflinjhess Margarcii provided 
that the inhabitants of the dist ricts alleoted ‘ pourront 
hanter, conversor, trafiquer ot niarchander do choses 
lic.ites ct non prohibecs ’d In like manner the similar 
treaty of 1595 between Henry IV^ of h^’anee and Wiilip i t 
of Hpain stipulated that it should bo ‘ loisible . . . do 
trafi(pier de toutes choses permises ’ ; - wliilc, in tlie 
following year, tlie same French king declared hi his 
letters of neutrality to Charles of l^orraine, ' voulons do 
plus (.juc Ics marcliands . . . do notredit Beaufrerc, teiT(\s, 
lieux et scigneuries susdites, puissemi . . . traticpior avec 
lours biens et marehandises \h^v tons nos pais » . . et 
])ar celles dudit parti contraire et par tout ailleurs, libre- 
ment et seiirement ... a la charge ((u'ils no porteront 
marcliandises proliiliees par la guerre 

By ordinances of 1543 and 1584 France declared that 
her friends miglit carry on commerce during war and 
land where lliey jileased, provided the goods ^yom not 
munitions of war ; but if articles of the hjittor loind were 
carried it^ ivas to be lawful for tlie French to take them 
on payment of a fair price.'^ In 1543 there ivas a dis- 
cussion between 8ir Ralpli Sadler, t he envoy of Henry VIII, 
and tlie Government of Scotland respecting the detention 
of some Scotch vessels by the English Government wliich 
contended tliat as the vessels were earrying victuals to 
France, it was^a breach of treaty, for the Scotch were 

1 Alt. 2 ; and cf. Ait. 4 (Duin. IV. i. 380). 

^ Duin. i. 518. ' ^ Ibid. 527. 

^ Lebeau, Code des Pmes, i. 19-20, 29; Twi.s,s, War, 242-3 (§ 124). 
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boinul not to minister any kind of aid ilfo eijicinie:? of 
Enjiland. To this the Scotch Government nmde aiiswef 
that tlicro was no other cargo on board the vessels thair 
hsh, which was a common arlielc of traifio bet ween the 
two eoinitries in time of peace. The English envoy 
replied tliat ‘ tish could not but be deemed to be^ ictuals, 
and l)ei!ig^ laden in the said ships to l)e transport('d to 
j^"i’anc(\ which was in open hostility witli England, was 
a certain Idiid of aid ministered to the enemies of i]nglaiid, 
and llieroforc a lawful and just cause to stay tlie said 
ships 'd Tw'o y(>ars later England seized Jlanse vessels 
taking su])))lies to Fixmeh ports/' in a case oi 1551 
a. ])roclaTuiifl ion is phauled, which was issucal during the 
war betweom Jilngland and H(*otland Iowan Is the (md of 
the nvign of Henry VI II, that ‘ any sliipp or other vcsseJl 
laden with victualls or artillery or any other llinig 
coinyng oute of France to Scotland to intenlc to 
ayde or succour the saiue realme of Scotland ’ sliould, 
if capf ui’(‘d, he sold, ' gyfTyng t!)o nuuxdiaunts thereof t lie 
hole suiru's that so sfndde arise or growe of the same 
goodcs so taloMi 

Daring Uie last twenty years of the sixteeulli ('entnry 
[England became involvx'd in a groat (‘onflict for (‘mpirc 
with S|)aiii ; and as the latter country, in spite of lier 
great money resources, was very insunicicntly providcxl 
with the munitions of naval warfare, excellent oppor- 
tXniities ^vere alforded for the application of the essential 
principles of eontraband. In 1 585 i'hilip, befiig grcxitly 
in need of shipping materials, wliieh were supjdied childly 
by the llanse, Dutch, and other merchants of nortliern 
Europe, issued a iiroclamation that all shijis bringing sucli 
goods to Spain or Portugal should l>e t reated as friendvS. 
Many ships, Hollanders as well as EasterliAgs, took 

’ Twiss, War, 240 (§ 120). 

- Clievncy in 20 E. H. R. (1905), 064. 

Marsden ill 07 Nautical Mag. (1898), 389. 
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( • 

advantage of tliis proelaination and (continued to bring 
tinibor, liofnp, tar, and other shipping materials to Spain 
during tlio y(.‘ars when Philip was preparing his Armada 
against Iviigland. And not only the cargoes but the 
ships t luanselves wen^ according to tlic custom of the 
day, use/t })y Philip against his enemies. • At first Eliza- 
beth seems to liave taken no definite stop to kinder this 
trade between the Hansc k)wms, wtio were friendly to 
liei’, and tlie Dutch, wdio w^ere her allies, and her Spanish 
enemy ; but she did not fail to point out tlio inconsistency 
of tlie Dili ted Provinces in allowing their subjects to 
carry on a trade in war materials with Spain, whilst all 
eommer(‘e with the Spanish Netlierlands was' prohibited. 
In 1587, however, some ships at Falmouth wxn’c detained 
and searclied, and it was declared by Order in Oouncil 
that they slioidd not bo allowed to sail if laden with 
' Spanish preparations, munitions', or victuals ’d On 
sovera-l occasions after this Elizabeth justified the seizure 
of the ships and merchandise of neutrals on their way 
to an enemy’s counti;y on the ground that it was allowable 
l)y t he laws of war to capture sucii sltips and their cargoes. 

In 1588 Elizabeth called upon the King of* France to 
j)revent the exportation of corn from his country to 
Spanisli ])orts, announcing her intention, in case lier 
recjuost ^v-as not complied with, to instruct the com- 
manders of her shit)s lying upon the Spanish coast to 
‘ impeach ’ all Spain-bound vessels laden with grain or 
any other kind of victual ' of what nation soever tliey be h 
To this request the queen received an ansAver with which 
‘very greatly contented h- In the same jmar 
liaD«o Maurice Timberman, aldennan of the Steelyard, was 
summoned before the Privy Council and directed to 
inform the Ilanse cities that they aa ere required ‘ to 

^ Alarsdoii in 07 Nautical Magazine (1898), 994 ; and in 24 E. H. R. 
(1909), 002. ^ Walk. Hist. i. 199. 
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forbearc to send into Spain or Portugal any. kind of 
provisitni iitt for the nniiatenaiice of (he king of S|)ayne 
for Ills wariXNS against tliis realm, upon f)aiiu‘ of coniisea- 
tion of ( lie same goodes and the sliippes a\ hieli the^' 

should 1)0 laden, in ease they should be taken with any 
such wailyke |»rovision by any of luw ina jestie'* slii|)pes 
or of her {«d>jects ’d 1!he Hanseatic merchants, however, 
failed to comply with the Gouncirs demand ; and in 
lost) Drake ea])tured sixty of their vessels at the moiitli 
of the I'agus jreiglited with wheat and naval stores, 
wlii<vh it. was alleged w'ere intended tf) furnish a s(>eond 
Armada. JIuf by tlic special grace anil fa\’our of tlie 
Queen only such things as were ‘manifestly of the 
])voper natnre of viet nails and of munitions ’ wx-re eon- 
fiscat ed 

To Hie subsequent eomplaints of (he Manse (owns, 

‘ ct iant minis iulennixtas as ( ‘amden, t lie eontenqiorary 
annalist , tells us,'* Elizabeth replied tliat slio had warned 
them not to siqqtly her enemies witli provisions ; Hiat ir 
was lawful to iuterce|)t the earriews ; and that she eould 
not do otherwises luiless she dessired willingly to hring 
elcstruet io7i upon herself and her people. On tlieir 
(u)ntending that her action eonstituted a hreaelv of tluar 
aiu'ient privih'ges, she pointed out that in Edward Ps 
(charters to thu Hanseatic League it was expressly sti}>tt' 
iated that such articles should not be funiislied to the 
enemies of England ; she olisorved further that it was 
notorious tliat tlveir vessels had often been captnreil 
wlnlc carrying provisions in tlus luxit of war to t he Eixsnch, 
not l)y the Englisli alone, but by the Emperor diaries V, 

; Cheyney in 20 P.lt. ll. (1005), 002. 

Ibid. 003. A list of tiro tilings fonsiden d to lie ' manifeHlly of 
the proper nature of victualjs and munitions’ v\ks ajipi^Klecl to the 
• doelaration of the Privy (council by wliicli tlu’s confiscation of the corn 
and war material was decreed (cf. ijifra, p. 100). 'the shi]>s and the 
residing of the cargoes \v«ux* reston-d (Marsdtin in 2-1 E, M . Jt, ( IPOO), 002 ; 
cf. infra, p. 232). Ann. 1580 (p. 553). 
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by the kingn of SwcdeTi, Poland, and Denmark, and by 
Die Jhinee of Orange in hifs recent contest) with Spain. 

' Tlie riglvt of neutrality must be used in such a way’, 
slio said, ‘ tlud none in our alliance are injured. It is not 
rightfully used when by helping one ally we are injuring 
anotlier who is equally in our alliaiute.’ ^ 

In connexion with this dis})ute .Burleigh -^nlrew up 
a proclamation ‘ for the satisfaction of such as are capable 
of j'eason and void of malyce’, in wliich he states tlic 
English (tlaim in tlie follovvijig terms : ' Her Majesty 

tliynkeili and knoweth it by the rules of the law as well 
of natures as of nnm, and spei^ially by the law (‘ivil, that 
wlu‘nev(‘r any dot li dinat ly lielp Iku' eiuany with succours 
of eny victell, armor, or any kynd of munition to enhablc* 
his shippes to maintain themselves, she may lawfully 
interj‘U[)t the same ; and this agreeth with the law of 
Cod, the law of nature, the law of nations, and hath been 
in all tymes practised and in all (‘ountrics Ixtwyxt |)rync(' 
and prynee, ajul country and eountiy.'^ A contem- 
porary French jurist, wtio sat for a long time in tlie first 
Court; of Judicature in France, (‘liaractej’ized Elizal)eth's 
conduct as merely im])oliti(i and not illegal.** 

blai’ly in ir)9(), when an English fleet had been prepared 
for an attack upon tlie ships and (‘oasts of Spain and 
Portugal, a proclamation was issued by the (Jouneil in 
which it was declared that, England being in amity 
woth all nations except Spain, her Majesty's navy had 
orders to rc'frain from injury to tlie ])ersons and pro|)erty 
of ill! men, except , in the first plac(>, sid)ject8 of the King 
of Spain ; in the second, such other persons as should 
give to that king ‘ manifest aid with men, shippes, 
artillery, victuals, and otiier \varlike provisions for 

1 OheytHw in 20 E, H. R. (1905), 064. - Ibid. 004. 

■ In tain nUeno toinporo n'niin prudent ioros exist imiihaiit iinprii- 
denier t^u-tiun t>sse a IbMJrina. et ah Anji^iis' {Thuanns, Irk. 90 : ef. denk. 
Dise. 19). 
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invasion of her niajesiy’. If the latter class of persons 
failed (o remove theii‘ ships and proliibited goods from 
all Spanish and I\>rtuguese ports, the commanders of Hie 
Queen’s navy would feel tlienisolves at liberty to treat 
them as manifest aidm^s of the King of Spain, and (mjii- 
seijuently open enemies of England. They would •there- 
fore, hav^no just cause of complaint or claim for restitu- 
tion of such goods and. ships as should be seized.^ 

Frequent seizures followed, which soon brought a 
rc'sponse in tluvform of a series of protests fiom neutral 
governments. Early in ttu^ summer of 1597 an ambas- 
sador came from Hamburg, ami li(‘. was almost imme- 
diatiOy Iol4(>wed by Paul Dzialin, the ambassador of tlu? 
newly elected Sigisinund, King of l\)land, in whose 
dominions lav Dantzig and Elbing, two of the 11 arise 
towns vvhicli felt the hardship of English inti'rferenee 
with neutral trade.* Three days aft(*r his arrival in 
London, on July 2:1, 1597, this handsome, k'arned, and 
(‘]o({uent Ikilish gentkanan liad a dramatie int(uvi(‘v\ 
Avitli Elizabetli, who immediately replied in an imjiJ'omfitu 
Ijatin address, in which she reminded lum that he ouglit 
to Iviiovv ihat when wair has broken out lietween Jvings 
it is allowed to one party to intercept tire aid or siua-ours 
sent to tlie otlier, and to provide ttiat no injury tliem'C 
arise to himself ; this is in (ainformity to the law of 
nat ure and of nations, and was so (mfor(a.al by tlic; kings 
\>f .Poland and Swxalen in their wars witli tire Muscovitcu 
Idle same arguments were repeated a few days afterwards 
by four of the privy'^ councillors. 

A somewhat more conciliatory [xvlicy was adopted 
towards the Danisli embassy, wliich arrived a few weel^s 
later ; and when Spain and France made peace in 
1598, and the latter power obtained a share iif Spanisli 

^ (licviicy in 20 K .H. R. (RKC)), (>(>5 0. 

- lbi(i. (>()(> 8 ; (.Vuml. Ann. 1507 (pp. OOo- l). 
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\ 

commerce, Elizabeth had to submit to mai);y infractions 
of what she considered her rights, for she could not 
adopt tlie same tone to Henry IV as to Sigismund and 
tlie Hans(3 towns, and had to coiifinc herself to remon- 
strances.^ But such conee.ssions as were made only 
involved^ a slight narrowing of the list of (jontraband 
articles, without introducing any change of ,, principle. 
No suggestion was made of surrendering the Queen 
claim to the right of confiscation of contraband, which 
continued to be an established part^ of the policy of her 
government till the end of her reign.- The principle, so 
consistently maintained by Elizabeth, that during tlie 
progress of a war goods of warlike use (.-arried by mer- 
(diants of a nation not engaged in the war to aid one 
]>arty may justly be confiscated by the otlier, dis;ip)>ear('d 
in the resolution {placaat) issued by tlic Dutch ’States- 
(foneral in 1599, whereby they forbade all inereliants to 
carry to the Sjraniards provisions or any other gooih 
v)halsoeim\ under penalty of being treated as enemi(\s.’^ 
This was sim|)ly an at tempt to revive tlie ancient practice 
of interdicting all neutral trade with tlie (UKuny. 

At this period, as Westlake observes;^ unilatcuYil acts, 
such as the manifesto.s or notifuaitions defining tlie 
restrictions imposed by a belligerent on neutral trade 
with file (‘neiny, ‘ appear to have carried gi'eater weiglit 
even in determining the law than we should now be 
disposed to concede to similar ones. They had been 
considered by statesmen before they were issued, and 

‘ CiioviK'V in 20 E. H. II. (1005), GOS-O ; Mon.son\s Naval Tracts, 
i. 275. 

Of. Cheynoy in 20 E.H.R. (1005), 000-70. 

Twiss, Wav, 247 (§ 120), quoting (hot. Hist, de Rebus Belg. bk. viii. 
None of tlic t)Owei’s of Europe seems to have protested against this pro- 
ehunat ion ; Homy I V of France announced that he gave up the interests 
of his sul)je«ta who should within six montlis tiansgress it, and the 
English Government held it to l.>e ‘an effect of great necessity which 
had no law ’ (c'f. .lenk. l)is(?. 23). 

‘ l.E. ii. 2U0: cf. Twiss, Wfiv, 240-7 (§ 120), 
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tliere were few or no independent writers. Hence they 
attracted to themselves something of that respect whieli, 
during the two centuiies following Grot ins, was attri- 
l)uted to the emiiKMit international jurists whose line lie so 
inagniticently inaugurated, and w ho, whatever t heir learn- 
ing or their sincerity, wrno after all the nationajs Of some 
eounti'v iu' other. To iliis it must be added that even 
wIk'H a unilateral proliibitioji was in eontradietion with 
tlie pronouncement of some other state . . . the sovereign 
who utt(MTd it stood in the ideas of the time so immea- 
surabiy above the private person on whom lie enforeiHl 
it tliat the latter, although of another nation, seeiru'd in 
iutVinghig^it to guilty of an audacity almost wleked.’ 

JVy the end of the sixteenth century, as a result of tlie Cnsioni- 

" . , ‘ . t i r I ary law ot 

eontiniKxl acapuesceiKe oi neutral sovereigns, belligerents i.(,niva- 
had acquinnl a customary right, if they (‘onsidered it to 
be iioct'ssarv to seewre a suceessful issue to tlu? wa/r in 
wliieli they were engaged, to interdict neutrals fi’om 
furnisliing their enemies with the articles napiirial liy tlie 
latter tor the mainterianee of hostilities and to captiiri' 
on tlu‘ high seas th(? vessels of the subjeets of ru'utral 
})ovvers (*arrying such articles to the eneinyd WMuai 
a neutral sovereign considci'od that Ids sulijects had 
sullered through a Ix'lligerent exceeding tlie limits of the 
right of interference with neutral trade with wliieh lie 
wa,s eonsid(M'(al to be invested, lie granted letters of 
rcjirisal to those subjects wliereby tliey might make good 
tlieir loss liy seizing the property of the sulijeets of th(‘ 
offending belligeronl,’ But from tlie very beginning of 
the stiiiggle earned on, on the one hand, by neutral 
individuals striving to trade iiuhindered in war, and, on 

' Twis.s, Wai‘, 243, 245, 247- -8 (§§ 125 7) ; Awini, vol. ii, chap. 2, 

<ar‘t. 2, § G (pp. 64 5) ; Ij^irnpredi, chap, i, § 4 (pp. 40 I).* 

^ As was tlonc in the case of the English vessel condenuml for 
(^anying a cargo of tol)acco to a Butch port during the wai- l>et wc^cmj 
tlie 'StateS'Gencial and 8[)ain (Twiss, War, 248 -9 (§ 127)). 
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the othcvr, by belligerents striving to weaken their oppo- 
nents by ck^priving thetu of the benelitvS of maritime 
eoinmeiTcC; it was understood that the frta'dom of neutral 
trade sJiouJd not extend to impede tiie right of a belligerent 
with llio requisite naval power to prevent the transport 
of suelt tilings to Ins enemy as tlie latter might use to 
prosoeutc^ the war against him. 

The gist of tlie matter, as Alberic'us Gentilis, who wa.s 
ap])ointed to tlie Regius Professorship at Oxford in 1587 
and in 1()05 was appointed Advocate to the Spanisli 
embassy to j’e|)i'esent the interest of Pliilip .III and his 
subjects liefore the English Court of Admiralty,^ clearly 
recognized, was the (M)nfiiet between tlie interest of tbe 
iKvutral mercliant in carrying on his trade in aimis, 
provisions, and stores of rdl kinds, in time ot war as well 
as in time of jieace, or ev(.ni in dmiving special gain 
from tfie existence of bostiliti(;s lietvvt'cn other oonntries, 
and that of the belligerent government in imjiairing its 
enemy’s jiowers of offence and resistance and in prevent- 
ing the olistruction of its own military operations. The 
former wished to avoid the loss of tlie prolits ot his 
conrmerc'e ; the latter olijected to tbe doing of that which 
imperill(Hl its countiy’s safety. Tlie rights of traders 
are to be respected, but still more is the safety of the 
statu, ‘ Jus commerciorum aequum est : at hoc acHjuius 
tiuMidiU^ salutis. Est illiid gcuitium ius : hoc naturae 
(‘st. l&t illiid privatoruin : est lioc regnoiaim. Gedat 
igitur legtio meiuatiira, homo naturae, pecunia vitae.’ 
Any form of neutral trade that would interfere with tiu* 
measures taken by a lielligerent to prevent the strength- 
ening of bis adversary for tlie prosecution of hostilities 
against him must be prohibited, not because there is 
«) 

^ Hoi. Stud. 1112 ; Walk. Hmt. i. 271 and n. 

- Do line lielli, hk. i, ehap. 21 (p, 97). This work \vas inihlished 
during (leuliliH’s tenure ol live Hegius Frofessorsliip. 
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necessarily anything intrinsically unlawful in the acts 
of the neutral trader, but simply because of the manifest 
necessity of a country at war undcvr t he principk^ of selL 
pre>servation. Private eoininereial interests can onl)^ l)e 
res})ect(‘d during war so long as their enjoyment' does jiot. 
contliet with the safety of states. * 

TIk^ |)fevaili:ng |)ractice was tJius supported l>y publicists’ 

on tlie ground of expediency. Jbit at the same time 

then^ was a tend(‘ncy, not only in literature, but also in 

the language of statesnuai,*^ to regard eontraPaud tradi' 

as something more than a mere coinnu'reial adventun' 

undertaken at tlu^ risk of the lu ntral mereliant. 

* 

Rolligx'reilts contended that neutral individuals favoui(*d 
their enemies by su])i)lying them witli objects of warlike 
use and that such acts were incompa.tible with an ailitiidt' 
of sti’i( t ncnti’ality. There (existed a very nail fe(‘ling, 
fosteied by the prov^isions of the eivil and (!anon law' and 
coniirnied by the sti[)ii1ations of treatic's,- that t he pcarnn 
who traded in contraband of war was acting imlawfully 
in violation of the nilns of tlu‘ laav of nations by whieli 
belligcMent interfei'cnce wutb mmtrai trad(‘ was r(‘gnlat('d, 
and that the Ix'lligcacnt sovereign in seizing 1 lie pro- 
hibited goods or otlun wise inllie-ting injuj-y on the neutral 
t rader w-as piinisliing him foj* a wrong committtal. 

‘ Non fnisse licitnm says Gentilis in the ilupanimv. 
Adimationis''^ ' Hanseaticis ferre ad llispanos (Mimjm'at iim 
et: (juod in Indio usui ess(‘solet (pmm Ajiglis llispani hostes 

* Cf. P* ’1^* 

suijra, pp. 24, 28, and inlVa, p. 48. Allhougli llio oonccpt ioii of 
die imiavvfuliU'HH of cotUrabaiid trade may fiavc; been HlrcMigtiiened 
by treaty jirovisions, the latter were nuM'ely auxiliary 1o llie gemvrji.1 
right of a state at war to put a stop to such a trade l)y tiio custoniai \' 
law of luitions, and were often entered into with the ohjeet of i‘i*giilating 
. this acknowledged right and restmining it.s exorcise within just limits 
(cf. 'Fwiss, War, 235, 241), and infra, p. 41)). 

^ Ilk. i, cliaj). 20 (p. 73). I'his work was lir.st pid)lishcd in 1013, 
alnnit live yesirs after its autlioi’s deatli (llol. Stud. 12, 35). 
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eraiit/ In the De iure helii ^ the same writer, after 
declaring tliat tlu^ goods of those wlio are not enemies 
{non liostimn) cannot anywhere legitimately be captured, 
ol)serves that it nc'verthelcss behova's a foreigner to see 
to It that he wittingly does nothing to assist the enemy, 
l(.‘st h(‘ make hims(‘lf an enemy, as does any other wlio 
brings aid to the (memy. Ocntilis refers to th(^ Lateran 
decrees cx(‘omnumicating tliose wtu) supplied the Saracens 
witli goods apt for war against Cliristians,^ and to Eliza- 
beth’s reply to tlie complaint of the llansc' eiti(‘S of the 
despoiling of their sliips by the English Heet,*^ and he also 
cites (Jueen Amalasnintha’s remark to Justinian that he 
is a memlxH* of the enemy’s army who supplies it with the 
necessaries of war. 

Grotius. Hugo Orotius approaches the subject from much the 
same st.andjjoiiit, and, like his pred(‘eessoi', notices the 
eonllict between the belli rigor and the commercionnn 
Uherlas} 1 1(? considers the question jnimai'ily in refcr(uice 
to what is lawful against individual tradoi's who arc not 
eTiemies, or will not allow^ themselves to })e so called, but 
wiio pi'ovid(^ tlie enemy with sup])lics of various kinds ; 
a point, he says, which had been sharply contested ))oth 
ancumtly and recently, one party defending tlu* I'igorons 
rights of w'ar, tlie other the freedom of eommei’ce.*'’ 
The Dutch jurist explains that he is obliged to refer this 
question to natural law because lie had not been al)le 
to lind in history anything on tlie subject as determined 
l)y instituted laW', wliilo he carefully notes that from 
tre^aty stipulations nothing can be inferred which is 
binding upon all.^’ The practice had not yet become 
sufficiently deilnite and uniform to enable him to deter- 
mine therefrom the exact extent to which a belligerent 

^ Bk. ii, chap. 22 (pp. 256-7). - C^f. Hupra, ]>. 25. 

Of. 8ii))ra, p. 37. Of. liol. K. I). 14-15. 

i)o iure i)olli et pads, hk. iii, chap. 1, § 5, 1 (first |;iul)liHh(Hl in 1625). 

® Ibid. § 5, 5; cf. supra, p. 12. 
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was entitled to interfere with neutral trade. In wliat he 
says about siich interhu’enee he jiiixes the subjects of 
contra!)and, blockade, and capture of enemy properly 
on neutral vessels together, and, like Gentilis, lie does 
not mention the word ‘contraband ’ itself at all.^ 

In the case of articles useful in war only in hello 

iantvni msmn haberif), siu^h as arms and ammunition, 
Grotius adojits the sanu‘ opinion as Gentilis, that they are 
of tire party of the enemy who supply him with what is 
neccvssary in wai' ; ^ these l ivings a belligerent can always 
conlisoate as a punishment to the neutral trader tor his 
inter[)osition in the war. In the case, however, of 
articles u^^eful lioih in war and in p('a(;e (mciplfi^), 

su(‘h as money, |)rovisions, ships, and naval stores, he 
considevrs that their seizure can only be jnstilied as 
a giUKU’al rule on tlie doc trines of necessity ; and lie 
im|)Oses u})on the capturing belligerent tlic oliligation of 
:r(‘stitulion. or eomp(‘n.sation. J>ut if the neutral merchant 
is aware of the belligerent’s necessity and knows that the 
su|)])lics sent will im])cde the exaction of his rights, as 
wh(>n a town is besiegc'd or a poj't blockaded, or if lu‘ is 
aware of the justness of the belligerent's cause, then, 
(‘V(m in the case of articles of double use, a degree of 
criminality is incurred for wliich he is liable to sutfer 
punishment at the hands of the injured belligeixmt.'^ 

Gentilis first mentions t)ie subject of contraband when 
dealing with the acts committed by the subjects of one 
state as private individuals wliich ai*e injurious to another 
state or its subj(K*ts and for which tlie former state 
is responsible^ He observes that it was regarded as 

^ This, however* may possibly be due to their studii'd elassleal 
style (of. Westlake, 1. L. ii, 190, 281). 

^ De iure belli et paeis, l>k. iii, chap. 1, § 5, 2/1 and similarly in the 
short and meagre chaptei’ on the duties of neutrals (*l)e, his qui in 
hello medii sunt), bk. iii, chap. 17. 

® Id. bk. iii, chap. 1, § 5, 8; cf. Wheat. Hist. 128 ; Westlake. I. L. 
ii, 281-2. ^ I)e iurc belli, hk. i, chap. 21 (pp. 94 -5). 
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iM{‘(juital)lo tliat a single man should be able to involve 
a whole state or a kingdom in war. The injiirious act of 
a private individual is not per se a cause of oifenec against 
his state, lie. then refers to the complaint of the King 
of Kj'aiu'o of the sale and transport of piovisions and 
gun|)owd 4 r to his enemi<>s by the Venetians, and con- 
trasts with this the directly aggressive pirati.(‘al acts 
of tlic Illyrians, A\ ho from time immemorial liad oppressed 
and pillaged vessels sailing from Italy. Queen Teuta’s 
first measure on ascending the throne in 231 B.c. was to 
gi*aut letters of marijue to privateers authori/ang tluvm to 
plunrk'r all wliom they fell in with ; ^ and Gentilis 
concludes that the Romans were justified in ‘disputing 
lu'r assertion that it was not the custom of the rulei’s 
of Illyria to himler privates persons from taking l)ooty at 
s(%‘i, and in requiring her to take steps tr) ])rcvc^nt Jier 
subj(H'*ts from molesting Roman mci\*hants. 

A littl(‘ further on in the same chapter he proceeds to 
consider in greater d(dail the question of nential trade 
with a Ijelligerent.*^ A state itself offends, ho I'cmarks, 
wliieh )>eiiig at on</e bound and able to restrain tlio 
olfences of its subjects knowingly neglects m to do. 
A state is in default, not only when it expressly j’efuses 
to give satisfaction to the injured, but also wdien it for 
a long time, but without common delil)eration, allows 
injury to be done. A state is rightly held I’c^sponsiblc 
in ix'spect of the oft-repeated offences of itvS citizens, 
'riiey were guilty of repeated offences wlio, to tlie great 
peril and loss of the kingdom of England and its allies, 
supplied the Spaniards wdth provisions, including articles 
of regular Nvarlike use. They strove to contmiie tlieir 
trafhc when riupiested to discontinue it, jx^sisting the 
demand made upon them on the ground that it was 
' eonira ins gentium ’ and a violation of their freedom of 
^ Polybius, bk. ii, chap. 4. - pp. 96-7. 
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trade. But Gontilis hesitatet^ definitely to elmracteri/.e 
tlK^ traders’ acts as delicts for which their governiuent 
was responsible. 

Grotius docs not discuss the (luestion of the ]VS])on- 
sibility of a niuitral state for the trade of its subjects in 
contraband of war, and it is i)n|)Ossible to disco^'cf in his 
writings fiiuy real ap})reciation of the inotlern distinction 
in the ohtigations of neutrality with regard to tlu> acts 
of a state as sneh and those of its stdpeets as privatf* 
individuals. At the time of the (■nisades, as we have 
sc(ni,^ the princes in most of the Christian states nnd 
(dties (\vpressly sanctioned by their own ()rdinane('s tlic 
prohibitioils ( ontaiiied in the paj>al bulls. i>ut although 
sneh action show'c^d a sense of obligation and of the 
]*esponsibility of a state for the acts of its ,subj('ets, the 
]>rinei‘s ('idy acted in tlris way as meiiibers of the Christian 
confederation wlneli •recognized the .l\.)pc as its snprcmu' 
head. When wo |)ass frotn war against the inlidtvls to 
war l)(‘tw(*en tlic Cliristian states thejnselv(‘Sj we still 
oecasionally find a l)elligcrent complaining to a neutral 
sovereign of tlie noxious trade of the latter’s subject s witli 
the (‘ucmy. Thus, in 1316, Edward II imido a fojanal 
eo]n])laint to the city of Genoa, that the (uvnoesi' wen? 
furnishing tlie Scots with shif)s and arms: “ while twcnity 
years later Edward 111 requested the King of Norway 
to forbid his sul)j(?ets to siip])ly shi|)s to tin? (‘jiemk'S 
of England.'^ Wlion the ITivy Council drew vij) a m?w 
list of ‘ proliil)ited ’ and ' licit ’ articles at tho riMpiest 
of tlie Danish embassy in 1567, it was agreed tliat tin? 
English naval eommanders should be given orders not 
to interfere Avitli Danes carrying the lattcn* goods, pro- 
vided the Danivsh king would order Ids subjccits not to 
carry any of the former goods to Spain during the war.^^ 

’ Sujna, p. 2f). - Uyni. II. i. OS. 

^ Id. IL iii, 153. ^ Oheyiiey in 20 E. H. K. (1905), 668 0. 
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Similarly in tlie arrangement matle between Elizabeth 
and Henry IV in May, 15130, after the conclusion of peace 
between Fjcapcc and Spain in the preceding year by the 
treaty of W^rvins, the English qiUHMi agreed to exemjtt 
I^Vonch 8iil)jects from scarcli on Henry’s undertaking that 
they slio’ild not carry enemy’s goods, nor carry to tlie 
Spaniards arms, munitions, or other instruOients or 
materials of war, oitlier by land or sea. Ihit as the 
traffic still continued Elizabetli withdrew tlie privilege 
she had granted, and an attempt made liy Henry to 
secuie exemption from search by treaty was unsuccessfuL^ 
In the treaties whereby, as we have sec'ii,- states 
undcit-ook to ref min from assisting each otlier’s foes l)y 
supplying them with necessaries of war, it was genm’ally 
jirovided that they should prevent their subjects from 
doing acts of a similar kind. Thus, in KHO, tlie Count 
of Flanders promised to take cm'tain* measures to prevent 
his subjects fi'om furnishing the enemies of England witli 
arms, artillery, and victuals ; ^ and the treaty of neutrality 
of 1522 between Francis I and Margaret ’ and Henry lY’s 
letters of neutrality of 1596,'’ wliicli expressly excepted 
prohibited articles from the conceded freedom of trad(‘, 
contained stringent jirovisions for the punishment hy 
their own sovereign of individuals acting in contraveiitiou 
thereof. In a treaty concluded in 1604 lietween Philip III 
of Spain, tlie Archduke Albert and his wife Isabella, and 
flames I of England and referred to by Gentilis in the 
Hispamcae Advoailioimy* it was stipulated : ‘ iVnd as the 

1 Westlake, 1. L. ii. 278-9; Marsden in 24 E. H. R. (1909), 695. 

- pp. 32 3. ^ Kym. 111. ii. 172, 

^ Duin. IV. i. 378. Id. V. i. 527. 

Id. V. ii. 32. Cf. the other treaties cited, si^pra, p. 33, and also 
the treaties of May, 1613, between the Ihitcli and Liibeck, Art. 7 
(Duni. ii. 232), of April, 1614, Ijetweeii Sweden and Holland, Art. 5 
(il)id. 247), and of December, 1615, between Holland and the Hanse 
towns, A]’t. 7 (ibid. 276), in w4iich, in one form or another, the responsi- 
l)ility of the neutral government was expressly stipulated for. 

’ Bk. i, chap. 20 (p. 73). 
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said kings solamiily promise never to give any^ warlike 
assistance to the enemies of the other, it is fnrtlier pro- 
vided that tlu^ir subjects or inhabitants, of wliat(>ver 
nation or quality they be, shall not. cithei; on pretence 
of trade or eoinmeree, or under any otfier colour, assist 
the enemiiis of the said princes, or of either them, 
in any rnaiiner, nor furnish them with money, |)rovisi':ns, 
arms, engines, guns, or instruments fit for war, nor atlord 
any other warlike furniture ; and all contraveners sliall 
l)e liable to the sev('rest punishment as covenant breakers 
ami seditions persons.’ 

■ Hucli engagements, liowever, were, to a great extent, imi.ossii.ic 

1 • I* T II* I 

the outcoiTk* of the Jiiutual jealousies ot belligi'rents and nnunil 
of tlu'ir (^lorts to deprive each other of any advantage 
th(‘V might have derived from tlic fiviHlom of aedion 

• ^ ^ Iron) 

t‘xei'cis(al liy neutrals, and w(‘re merely auxiliaiy to the treaty, 
right of a belligerent under the customary law of nations 
to fuit a stop by Iiis own acts to th(> noxious comnierta; 
of neutrals with his enemy.^ With referemx) to noiitrtd 
duties g(>n(‘rally, (Jrotius taught benevokmt neutrality in 
favour of the most worthy as the better jiart ; and, 
failing that*, equality of treatmemt in the sense of |)er- 
miiting or fui’uisiiing to both belligerents the s,anio 
things as arc jiermittcd or fiirnislied to either. ' Tlio 
duty of tiiose who Ivcoj) aloof from a war he says, ‘ is to 
do nothing liy which ilie one whose cause', is bad may be 
st lengthened, or the movements of him who is engaged 
in a just war may lie impeded, but in a doubtfid case to 
treat the two partic's equally in allowing passage, in 
furnishing vSiqiplies to their armies, a.nd in abstaining 
from the relief of besieged places.’ Tlie wliole subjiMit 
was still confused even in theory, and the timi's wevro too 
disorderly for practice to folloAV closely such tfieoiy as 

I Cf. Twiss, War, 235, 240. 

Dc iut'c belli ct pacis, bk. iii, chap, xvii, § 3, 1. 
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waa possiMe^ The relations of states themselves were 
in a state of chaos from which order was only very slowly 
*cvolv(^d ; and tJierefore, in the absence of a specific 
convention, it was impossible to hold a neutral sovereign 
r(\sponsible for the acts of his snl)jects in supplying the 
enemy with necessaries of war. To the complaints of the 
French king ^ the Venetians replied that tliei^; st ate was 
a. free one where no one was ever forbidden to trade, and 
they refused to accept r(‘sponsibility for the comimn'cial 
acts of individuals. Individual merohants did not 
liesitatc to disol)oy tlie proliibitions issn(‘d hy the magis- 
trates of the various Ifanse cities in ])ursuan(?G of tlic 
agreements tluyy sometimes ejit(‘red into to r.bstain frr)ni 
the conveyance of warlike stores to countries engaged 
ill Avar.- 

Frior to the middle of the si.xtemith ecmtiny inter- 
national maritime trade lay almost (mtirely in the liands 
of (amim lines or private corporations. Trade advc'ntnrers 
lookod after themselves, and it. was rare for tlu? home 
governrnc'nt to consider itself compromised even by high- 
handed [lets of jiirae.y (;ommitted liy its subjects on tlui 
other side of tlio wo rid. Bclligei’cmts accordingly dealt 
directly with neutral commerce themselves, and sum- 
marily jiunished the infraction of the rules they had laid 
down for the protection of their own intorcsts, Avithout 
an appeal to the neutral sovereigns to wiiom the Avroiig- 
doers belonged. Such neutral sovereigns found it more 
})olitic to submit to the punishment of their subjects liy 
the ])clligorent by Avhom their persons and properties 
Avere seized, than to accept responsibility for all acts of 
those subjects committed beyond the limits of their 
territorial jurisdiction. Moreover, a precedent for the 
direct punishment of the offending neutral trader by the 

^ Cf. supra, p. 46. ^ Keddio, i. Ga-t. 

^ Ff. VVakcnian, Ascendancy of France, 202 ; JJiip. D. M. Aivg. 
408 1) ; 0 pp. 1. L. i, 55-6 ; Reddic, i. 41, 74. 
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injured belligerent existed in the provisionsf of Uie eanon 
law' w'luch aAvarded to the captor tlie property and liberty 
of aoy one takcav in the act of violating tlio jkpal 
injnnctionst 

It is now establish(al tliat the carriage of necessaries N«mi- 

of war to tlu' sliips or doniinions of a i)elliger(‘nt^is*so far 

unlawful ^ hat the otlier party to tlie contest is entitled, ' 

if he has the n(‘cessarA- maritinu‘ povvei-, to impose (penalties fsiai)- 
‘ lislicd. 

upon any neutral inerehants he may find on the liigh 

seas (uigaging in such noxious tralTu;. Rut, in tlie alisenee 

of a dcllnite inlei’iiational agreement to the eontrary, 

a neutral sovauiagn is in no waiy responsible lor sueb 

tralfic on tb(.' part of his sulijeets. The exjiress engagt'- 

iiK'nls (iittu'ed into from time to time on the pai*t of 

neutral states not to jiennit their subjects to supply the 

('Jiemy willi artieh^s-of warlike use nevi'r resiiltial in the 

estahlishinent of a •general ohligation firr a neutral 

soveo'ign to foiliid the transjiort of contraband to his 

sul>j(u;‘ts, and wane diseoiitinned, as a general rule, after 

the middle of tlie seventeenth century. 

On Dc'cemher 31, t625, an Mnglish proedamation was ('har!r.s Th 
issued wfik?h, in accordance with tlie provisions of th(^ {llln o*^f**'^* 
tix’aty of alliance signed hetw’cen England and Holland 
at Soiitham|)ton in the pn'ceding Septeniher,- })nrported 
' to deelare that all ships carrying corn or other victuals, 
or any munition of war, to or for the King of Spain or 
any of iiis subjects, shall and ought to he esteemed as 
lawful ])rize \ In tliis proclamation it w'as recited that 
it w^as ' ncitlier agreeable wdtli the rules of jioliey or law 
of nations to permit the said king or his subjects to lie 

^ Siipia, p. 25. 

Duiiu V. ii. 478. As wo have already noticed (supia, p. M), it wan 
in this treaty that the word ‘ eniilrahand ’ first otlieially enijdoyi'd 
.to denote a prohibited neutral trade with a beiligercut. The elahse 
of the treaty (Art. 20) and the proclamation will be found in f’wiss, 

VTar, 2;i4 8 (§§ 121 3) ; and ef. Marsdcii in 25 K. H. II. (1900), 251 3, 
and Westiahe, 1. L, ii. 270- 80. 

E 2 
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furoishcd or supplied with corn, victuals, arms, provisions 
for his shijjping, navy or army, if the mme can be pre- 
vented'. Idle proclamation further justilic'd itself upon 
the quality of Charles I as ' a monarch and prince sove- 
reign “ former declarations and axds of slate made in 
this l)el\alf in the time of Queen. Elizabeth of famous 
memory and the practice of ‘ other states aii.d princes 
upon tlK‘ like occasions avowed and niaintained by public 
writings and apologies ddie usage of princes was thus 
relied u|)On i]\ (evidence of the rigid of a belligererd to 
im[)Ose penalties on neutral nu'rchants for giving aid to 
the eiKMiiy by carrying to liim munitions or otlier pro- 
visions of war. Rut, as is cleaily showii by the provision 
of the treaty of Southanrjdon that ('liai les slioulcl endea- 
vour to gel foreign princ<‘S to proliibit to tlieir subjects 
tiu? olmoAious trade wdth 8pain dining tlu‘ war, there 
was no such usage foi* tlic i'es])Ofisibllity of a neutral 
sovereign for the contraband trade of his subjects, 
(f a l)elliger(uit was not himself strong enough to })i’cverd 
tlic transport of tlie forbidden articles to his enemy, he 
Jiad no fiirtlier remedy and, without an cxju'css agreement 
to that (‘ffect;, could not look to neutral sovereigns to 
interfeix^ in any way with tlic commerce of their 
siiiijects. 

Saioof From the recognition of this prineipk‘ it followed that 

wi)a)lirs fb^' jirevontion of trade in contraband goods was siiiqily 

mi iimitral ofieratioQ of maritime w^arfare to be (‘xercised on tlie 

icrnU.vry ^ 

lawful. high seas or within the territorial waiters of the respective 
lielligcrents, and that neutral traders w'ero free to sell 
sneh goods within their own country to either of the 
wairiing powvrs or tlieir agents ; for no neutral state 
would have admitted the right of a belligerent to repress 
such track' l>y action within the neutral territory. On. 
tlic other hand, it waas hardly yet generally eonsidcred 
unlawful for a belligerent to commit actual hostilities in 
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neutral harbours and territorial waters,^ and tliei'ofoie it 
could not have betai suugested that it was not jx.M inis.siblc' 
for him to be sup[)li(‘d with provisions and munitions of 
war on iHvutral territory. When a. Iielligerent (‘omplained 
to a neutral sovendgn of tin? tralhc of t in' latter’s sul>j('ets 
in contraband of war, he did Jiot trouble to nmke any 
distiiictio*. l.)etw(‘en sale and transport, lint when he 
came to exercise iiis own poAvers of self-ludp. lu' could 
only seize? goods acdiially in course of transit to Jiis 
enemy ; and it would be only very exe(‘|)tiojuilly that 
liis strong airn could prc‘vent tlie supply of goods ov(‘r 
the land fiontier Ixdwi'ea his enemy *s^ and a neiiti’al 
country. (•'()nse(p.um( ly it. was sea Irallic? rathm* than 
land trailic that was legularly iiiti'rferod with in praetict?, 
and tlie act of nu'iely selling contraband articles was 
entirely excluded from the law of <‘ontral)and of war, 
whicli aims solely at prohibiting the ea;rriage of sucli 
arl iiiles to tlu* (‘luany hy s(?a.- 

The decrees or proclamations, as distinct from treaty 
stipulations, issued by belligerents forfauh? simply (ho 
transport of the forbiddeii aidicles to the enemy \s |)or(s, 
and did iKtt extend t o tii(‘ sale of sueli articles on neutral 
territory.''^ i'he papal bulls, howevc'r, and also the 
provisions of the civil law, interdicted sale as weU as 
transport ; the treaty stipulations of the Middle Ages 
were to the sajne effect.'* (h'ntilis uses the words 

^ \\ alk(*r, Mist, i, 197- 0. Goiilili.s, however, had a (dear coiicepl ioti 
of the O'rritorial rights of a neutral .state (i})id. 27 15), 

- Gf. Kleen, Coiit. (iO ; Xeiit. i. ^83 ! ; l)av. Klein. 452. 

^ 8(x>, for example, t he Duteh deevee of 15i)9 and the j>ro(da.»na.l ions 
issued by England in 1025 and 1626 (Klccm in 25 R. D. 1. (1895) 1 1, 154 ; 
Twiss, War, 254- 8) ; ’ porter' was the word u.sed in Ail. 29 of th«‘ t rc'atv 
of Southampton (Duin. V. ii. 480). 

^ Of. Kleen, Neut. i. 585^6 ; 26 11. I>. 1. 405. It even appears tliat 
under a strictly literal interpretation of the civil law it might not have 
dieen sulhedent to capture the jirofiibited g(X)ds in ilinere. btdore t he act ua.l 
completion of tlie sale hy delivery (cf. Gent, H. A. bk. i, idiaj). 20 {p. 76) ; 
Zouch, pt. ii, .sec. viii, §10), In the treaty of 1615 between tlie Ihitcli 
and Lubeck the terms u.sed with rogarxi to tracks in tlie prohihited 
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‘ afferre \ ‘ deterre ’ (convey to, bring), ^ wliilc " sub- 
niinislrare ’ (fuinish, supply) is the term employed by 
Orotius ; - but the latter writer only speaks of ti'arisport 
l)y sea, and all tlie examples cited are siicli. When we 
consider how long it was before' there emerged a dcdiniti^ 
coneepti(?n of the distinction in the obligations of ]Kmi- 
trality witli respect to a state and its subjects aiul of tlie 
extemt of t h(> les] )Oiisibility of the former for tlie a(ds of 
the latter, it is not sinprising tliat th(> (^arly Av riters on 
the law of nations fail clearly to distinguish in theoiy 
the act of carrying contraband goods from mere* bargain 
and sale. That. they do not distinctly treat the* subject 
as OIK*, of maritime international law may als6 be due to 
tlie fact that they lived in an age of land wars.'^ 

aili(‘l(*s wort* ‘envoy(M* ou I'uiic avoir' (Art. 7 ; Duni. V. ii. 232); in 
that, of Hill Ixitween 8we(l(ui ami lloUand, ‘ etit^ assisto/. <le . . . 
dedfondre qivils .soiciit aidez ’ (A] t. 5; ibjd. 247); and in ihn-t of 
KUo l»(rtvvoo]i HoUand and the Hansen towns, ‘soient envoyez . . . 
l'ourniss(‘nt ’ (Art. 7 ; ibid. 27t>). 

‘ Do iuio bolJi, bU. i, chap. 21 ; bk. ii, chap. 22 (|>p. Vlo, b7, *48, 
250, 2r>7) ; H. A. bk, i, chap. 20 (p. 73). 

“ Do iuro belli et |)aois, bk. iii, chap, i, § 5, 1. 

CL Maine, I. L. 123, 
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POSITION OP THE NEtJTIIATi OOVPICsMPN'r 
wrwi RPSPKi 'r TO trade in (*0NTIT\BAND • 

OP WAR 

\. WiiKKi': TiiK Stath Itself cviMnES on the Trade 

'^riiROiNiiioiiT tlio seventeenth eeninry very little eluinge Adviiuci* 
t(>olc jvlace, either in tlieory or in praetie(‘, in tlie ])i*evailino* 
notions as J,o th(‘ duties of ininartialit and a.l)slention 
froin |)ai‘tiei])ation in hostilities ineuinbent u])on a. ncnitial in uirality 
power. IRit during tiie eighteentli eentnry there was 
a eou.sider*abl(‘ advaiUA', especially among tlu’orcdieal 
writers, in the eoru;e])tion of th(^ general j)i’in(*i|>les 
gove)*nit)g tlH‘ r('lation.s of belligerent, and muitj'id stattss.' 
Ilynkc'rsfioek, whose Qiiaeslumes Juris Publlrl was j)ul)' tyvnWors- 
lisherl in 17,‘J7, r(‘[)Mdiates Grotius’s doctrine? that it is 
lor t[»e lunitral to det?ide whielj party to a war luis a just 
cause. N<iutrals, lie maintains, Ix'ing frieuids to both 
partii'S, liave not to sit in jiKlgement l)etwe?en the?])!, and 
theu'elore must ned give or eli?ny to one or the* othe‘r 
])art y more? or less in accordance witli their (:()Mvictie)n 
as to the justice eu* injustie*e of the e-aiise' of e*ae?h. ft is 
not consistent with the eluties e>f neutrality to interfere 
in any way in the war.^ Wolff, wlio wrote in 1749, Woia. 
calls theise? neuti*als'* ‘Who adhere to the* siele of neithe*r 

• (1 Hall, T. L. 578 87 ; Westlako, I. L. ii, 202 G ; Onp. I. L. li 

\m[. 

- Bk. i, chap. 9. , Byrikershock seern.s, however, to have tkought 
that a iieuiial should take? the justiierss of tlio cause iuD) consideualion 
it it was a questioti of renckT-ing assistanee ])ve^iously prouiist'd by 
treaty tojvwo aliics who W(?re iKith at war at the sauu? time with each 
ot her (p. 72). Byid<ershoek do(‘w not use thi* term ‘ iimitiality ’ ; he calls 
Jieutrals non and deserihea them as those qni nenlrarnm pirtinm. 

sunt (p.07). ifi yjjo wMli, 
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Do 
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neutrality. 


belligereat, and consequently do not mix themselves up 
in the war 

In 175S Vattol published his famous Droit ties Gens, 
and altliouglu his doctrines may be in some w^ays less 
advanced than those of Bynkershoek,- he jironoiincos 
etupliati^aliy for entire abstinence from real participation 
iji the war as the true test of neutrality. Thk attitude 
of impartiality, lie says, ' relates exclusively to tlie war 
and requires (1) that the neutral people shall abstain 
from furnishing help when they are under no jirior 
obligation to grant it, and from making free gifts of 
troops, arms, mimitions, or anything else of direct use in 
war. 1 say that they must abstain from giving help, 
and not that they must give it equally, for it w^ould bo 
absurd tliat a state >should succour two enemies at the 
same moment. Besides, it would be impossible to do so 
equally ; the very same things — the same number of 
troops, tlie same quantity of arms, of munitions, &(?., 
turnished under different eircumstances, are not equivalent 
succour. (2) ’'.that in all matters not bearing upon the 
war a neutral and impaitial nation shall not refuse to 
one of the jiarties, liecause of the existing qifarrel, that 
which it accords to the other.’ ^ " It is necessary writes 
De Martens in 1788,* ‘for the observance of complete 
neutrality to abstain from all partieijiation iji warlike 
expeditions.’ 

Throughout the greater part of the century, however, 
a .state w as considered not to violate its neuti’ality in case 
it furnished one of the belligerents with such limited 
assistance as it liad previously promised by treaty. 
But the fiilfilling by Denmark in 1788 in favour of Russia 


lus geiitiiun, § <572 (p. 54:i). 

*■ y g. he. would take the justice of the w’ar into consideration when • 
dealing with the passage of helligercnt troojis through a ncutial country 
(l)k. iji, cliap. vii, o .r 

' Bk. iii, chap.' vii, § 104. 4 j 204 (p. :180). 
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of an obligation of li ini ted assistance cuntracjf cd imder 
treaty, while declaring lunself to bc^ in a state of amity 
with Sweden, hd to a s(n*ions protest on the [lart of tlio 
latter power ; and before the end of the eentury a cleai* 
distinction was made l^etween neutrality in the stric't 
sense of the term and an imperfect neutrality. \ 

From* the standard of entire abstinence from realVAneuiml 
])artici})ation in the war which lias thus eonu* to be not 
recognized as the true test of state neutrality it follows 
that it is the absolute duty of a neutral power to rc^fi’ain hvWi- 
from all acts whic.h may helj) the one belligt‘rent to the 
disadvantage of the other. A neutral state is therefore 
bound to alistain from supiilying, eitluu’ in its corjiorato 
capacity or through the acts of its officials or public 
servants, to either belligerent money, sliips, provisions, 
muriitions of war, or* anything at all that is likx'ly to lie 
iiseful to the belligerents in their militaiy op(*rations.‘‘^ 
iSvieh action Vattel characterizes as a ‘ demarche eontraire 
sans doiitc a la neutralite ‘ line nation qui,’ he says, 

‘ sans autre motif que Fajipat du gain, travaille a fortilior 
moil emiemi, et nc craint point ftc me eansei' un nial 
irreparaliie, eette nation n’est certainement jias mon 
amie, et elle me met en droit de la c^onsiderc r (d: de la 
traitor comme assoeiee de mon cnnemi.’’^ 

One ground of complaint of Great l^ritain against V ranee iii 
lA’ance in 17*78 was that the Frencli Government liad 
itself furnished the revolted American colonies with 


supplies of arms and money, under the mask of pi'ivate 
commercial transactions.*^ In 1825, during tlu> war of Sweden in 
independence of the Spanish colonies in Sontli Amei'ica, 
tlie Swedish Government sold three old men-of-war to 


English imuxihants, who, as it afterwanls a|)peared, were 


^ Cf. Hail, I.L. 581 ; Westlake, I. L. ii. 20()-7. 

^ Kleon. Coht, 164, n. ; Nciit. i. 241 -3 ; Maiieoaux, 140; Biocliol , 
87-8; Dav. Kjeiii. 390 : ()j)p. I. L, ii. 420; Lwr. War, 145. 

^ Bk. iii, chap, vii, § 113. “ Wheat. Hist. 291. 
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prol)ably .acting on behalf of tl»e governnKnit of the 
Mexican insurgents. AVhen Spain complained, Sweden 
rescinded the contract, notwithstanding that the ships 
had been sold in ignorance of their nltiniale destination.^ 
Oroat Similarly in during the American civil war, (Ireat 

Hritaiii . . v 

ill i<S(i:c ivritain ste^ppc^l the sale of her surplus waj'ships, because 
of the possibility of their purchase throiigli private agents 
])y one of the belligerents.- During tl)e Pranco-rrussian 
Unitixl \Yi\v, however, the United States Government took an 

NtatcM 111 

JS70. opposite view of its duty where it was not dealing dirc'ctly 
and knowingly uith a helligerent. It did not suspend 
its sales of old warlike stores, which had commenced 
i)efore the outbreak of hostilities, and Prailee, eitluM’ 
diredly or indirectly, Ixicanic a large piuxdiasej*. A com- 
mittee of tlie Senate reported that the sales were lawful, 
and would have l)een so, even if the transaction had Ixhui 
(E lected directly with one of the beriigercnts. But it is 
generally consirleicd that this o|)inio]i was erroneous iji 
that it confounded the rigfjts and duties of a neutral state 
witli thosi; of its private citizens.'^ It would be ' highly 
ol)j<‘Ctional)le, as an unfriendly proceeding observes 
Westlake,' ‘ tlnit a public authority should scir arms or 
ammunition, or lend money, to a belligerent, even when 
su(‘h sale or Joan was witliin its usual e()ni‘S(‘, and (iould not 
Ixnx^gardedas a participation in a specific operation of war.’ 
A prominent United States Senator ^ has recently desciibed 
such jiction as an, 'outrageous breach of neutrality 
Arg(Mitmo During the lUivSso- Japanese w^ar the Argentine Gov(n*n- 
in mm. numt is stated to have broken off negotiations for the 
salt^ of certain of its war vessels on discovering tliat one 

^ Hall, r, L. 592 ; Cob. Cases, ii. 30IC4. 

Opj). 1. L. ii, 427 ; Cob. Cases, ii. 304 5 ; Diip, I). M. Ang. 436. 

^ (‘f. Hall, ,1. L. 592 ; l.riivvj’. Prin. 632 ; Scott, 747, n. ; Cob. Cases, 
ii. 304 ; Moore, Dig. vii. 973 5 ; l)ii}». D. M. Ang. 436 7 ; Desp. 1). 1. 
1:^38 ; Broehet, 8S, !),. I. 

* I. L. ii. 20(1. 

SiMiator llltc'licock {lltr Thnf.'i, .Deeeniber 10, 1911). 
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of the iiegotiatorH, although represeutiug liiniself to be 
the agent of IhirkeVj was really acting in the interest of 
one of the belligerents.^ During the same war several 
vessels ).)elonging to the North-Gt'rinan IJoyd Ooin])any 
and the llanibiirg-American Company, some of wliieli 
were officially classed as mercliaiit cruisers, auxiHaiy to 
the (xer:tian navy, were sold to Russia, who at once 
convei'led them into arined cruisom and incorpnratc'd 
them in h<u; navy. The legality of the sale was u|)}ield 
by tlie Oerman OovenutKMit as a ])urely commercial 
transaction, and fla])an does mjt ap|)etir to liave mad(> 
any protest. But had the consent of the (xcrman 
Oovernme^^t been necessary for the dis])osal of the vessels, 
so tiuit it became in effect a party to (he triuisbu' of its 
own auj^iliary cruisers to a belligerent, there would 
undoubtedly have been a violation of the dulh's ol: 
neutrality as (^stablished nujdern usage and aut hurit}\- 
That a neutral government is jjrohibited from furjiislnng 
sup})lies to a. belligerent is recognized by llie Rul(‘S and 
R(>gulationsfor the use of the Panama Canal by belligerents 
issued by the United States on November 15, 1914.^' 

On the*samc principle a neutral state must not- allow 
its subjects to make use of its administrative organization 
for the purpose of sending conti’aband to the belligerents. 
Thus, during the Spanish-'Araerican war of 181)8, Bi*itis]i 
subjects were forbidden to use the parcel post in order to 
send to Spain arms, munitions, provisions, or aiiy r>tJior 
articles eonsidered as contraband of war.*^ Article G of 

^ Tak. II. .1. 48G-7 ; Smith & Sih. 110 11. 

Tak. R. J. 488 0 ; Smith & Sib. 108 -9 ; Opp. I. L, ii. )190 ; Cob. 
(Janes, ii, 305. 

9 A. J. (1915), Sup. 120 (Rule 7; and t'f. Rule 13, a.s to the use 
ol; repair facilities and docks belonging to the United St:at(^s). 

^ 25 J.D. l. P. (1898), 024; Maneeaux, 138 d); Brochet, 83, n. 
The exemption of belligerent and Jicutral 'postal cones [)on den ccC 
under 11 H. C, 1007, Art. 1, is not intended to include |)aicels sf iit by 
|>ost (La Deux. Confer, iii. 1122 ; Bfjarce Higgins, 402 ; VVcstlak(‘, I. L. 
ii. 185; the Shnla (1915), 59 Sol. do. 540). 
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13 H. (\ the H ague ('oiiveMtion XIII of 1 907 now forbids ‘ the 
k niauner, direoMy or iiidireetJy, by a neutral 

power to a belligerent power, of war ships, ammunition, 
or war material of any kind whatever Unlike similar 
conduct on the part of neutral traders in tludr private 
eapaeity,^d’he failure of the neutral power in this duty 
' would constitute, as we have noticed in (dia^)ter IJ,^ 


li:ircctof a broacli of national neutrality for which the state as 
f)T(i*iliy whole would be liable to make reparation to the injuied 
Iiti/iril Ijolligercnt. Whether the goods were actually captured 
stall*. or not, tlie olTence would be committed, and a diplomatic 
question, which niiglit possibly end in war, would arise 
bet w een t lie neutral government and. the belligerimt w ho 
had sufl'ered tlirough its miscondLict. 


FmtlwH* 
advaiieo 
in i<l(‘a 
of t.ho 
obliga- 
tions of 
noiitrality. 


Opinion 

of 

TCnglislj 
jniigi'.s in 
17:0. 


2. hi Case of Illegal SnirBuiLDiNG and Illegal 
Expeditions , 

After Vattel a further dcwu^lopment tooJc place in the 
(‘oneeption of state neutrality with ri^gard to oertain acts 
of ])i‘ivate persons in neutral territory which amount to 
more than mere trading and become something akin to 
‘ active participation in a specific operation oh war, and 
wdiich therefore no longer fall within the conditions 
under wliich a state can tolerate them without a disrc'gard 
of the iieutrality due from its territory. No such obliga- 
tion was recogni7.ed, however, until the lapse of a long 
tinu^ after the inception of the modern law of nations 
and the establishment of the principles of contraband 
of war. In 1721, on the occasion of a complaint being 
made by the Swedish minister that certain shi])s of war 
had been built in England and sold to the Czar, the 
judges w(^re ordered to attend the House of Lords and 
deliver their opinions on the question whether the King 
of England had power to prohibit the building of shijis 
’ Pearce Higgin.s, 447. - Supra, p. 10. 
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of war, or of great force, for foreigners, and they answered 
that tlic king had no power to prohibit tlio sained In the 
Twm (lebroeders'^ Sii‘ William Scott, whik> of opinion stowoii’M 
that no use of a neutral territory for the purposes of war 
is to be pennitted, did not regard as [iroliiliited sueli 
remote uses as procuring provisions and r('freslinieuts by 
a vvarsh>p, and acts of tlvat nature, ‘ which the law of 
nations univ(‘rsally tolerates \ Until towards the (‘lose of 
the eighteenth century, even the equipment and manning 
l)y neutral private adventure of cruisers lo ho (unployf'd 
under letters of inar(|ue in the servic(> of a ixlligerent. 


Avas not (ionsidered to be illegal under the common hnv 
of nations?^ 

But when Avar l\ad liroken out lietwaMUi England and of 
France in 1778, Venic'c, (lenoa, Tuscany, the Ihipal Slates, lu.'utrai 
and the Two Sicilies subjc'cted any person arming vessels 
of w^ar or privateews in tlieir ports to a tine ; and iti 1779 
tlie States-General of the United Provinces issued a, 


placaad reciting tliat it was suspected that subjects of 
the state liad ecpiipixal and plac'cd on the s(‘a arnual 
vessels under a belligerent flag, and dc'claring sueli 
conduct t^ be contrary to t lie law of nations, and to t he 
duties binding on subjects of a mnitral jiOAVc'r,^ A like 
provision occurred in the Austrian ordinances of 

in 1793 the United States prohibited the equi[>ment of tyiicy"! 
vessels in tlieir ports wdiieh weri^ of a nature sok'ly stuU's. 
adapted for* Avar, on the ground tliat such action, likt^ th(‘ 
raising of troops, would involve a misuse or iisur[)ation 
of the neutral’s autiiority. The instructions issued to 
the collectors of customs, besides forbidding the original 
arming and equipping of vessels by a belligerent, pro- 
liilhted t-lie reception of any w'arlikc'^ eqnifmient l)y 


. 1 Wheat. 1. 1., ( Atlay’s ed. 1904), 603 ; Fortes. Rep. 388. 

2 (1800), 3 C. Rob. J62 ; 1 K. P.C. 286. Hall, l.L. 583 4. 
^ Martens, Rt*c. iii. 25, 47, 53, 62, 74; Hall, l.L. 584. 

^ Art. 3; Martens, Ree. viii. 106; Hall, LL. 607. 
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v(’ss(‘ls already belonging to him ; but tfiey did not 
specify as illi^gal the building and arming of a vessel 
intended to be delivered outside neutral tcnitory, l)ut 
not belonging* to a belligerent at the moment of exit, 
altliougli l)uilt to his order.*- The law of Congr(\ss passed 
iji 1794, revised ajid re-enacted by the Neutrality Act of 
1818, went furtluu*, and made it penal to fit^-out and 
arm or ju’ocure to be fitted out and armed, within tlu^ 
jurisdiction of the ITnited States, any vessel with the 
intent that sucli vessel should be em])loyed in the siu’vice 
of any foreign state to cruise or commit hostilities against 
the subjects of another state ai peace with the United 
Stat('s.“ ft is now delinitely recognized that circum- 
stances in whicli a shi[) sets out from a neutral port may 
involve her in a question ditfercmt from that of contra- 
band, namely, whether the neutral tcnitory is being used 
as a !)ase of op(*rations or for the augmentation or 
RMiewal of the naval or military forces of a Ixvlligcrent. 

In oi'der to appreeiaie these eireumstauces resort was 
had to tlie legal do(‘trine of intent. ' When a shij) or 
cargo of arms is dispatched liy a neutral owner in search 
of a. market,’ says Westlake,'^ Miis motives is thb expecta- 
tion tluit it will find a belligererit purehaser avIio will use 
it in war, but the intent so to use it can only bo formed 
liy the juirchasei’, and remains contingent as long as the 
(expectation exists, so that tlie expectation is not an 
assistaiK^c knowingly given to it. But when a ship is 
dispatched from a neutral port liy a belligerent owner, 
bis intcMit to employ her in the war has been formed 
Avhile slue was still iii neutral territory, so that lier dispatch 
is an act of war and a usurpation of the neutral statte’s 
authority, aud any one who has contracted with the 


1 Westlake, I. L. ii. 205: Hall, I. L. 007 8. 

Wheat, i. L. {Atlay\s ed. 1904), 592. 

^ i. L. ii. 2i;i-14 ; cf. 0pp. I. L. ii. 405 6, 494 ; Bonliks, 961. 
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l)elligereTit owner or worked for Jiiia about the sliij) 
with kjiowledge of his intent has identified luinscdf with 
it. Thus tlio liiu' l)etwecn the t'xport of eontrabaiid 
and the at)use of neutral tein-itoiy is drawn }>y th(‘ intent 
of unneutral ein]doynient, formed witliin tlie territory 
by a pei’son whose position in relation to the thing 
enabk's him to give effect to it.’ So far as the nential 
government is coneerned, neutral su1>jeets may by Avay 
of trade sup[)ly belligerents with vessels of any Icind, 
provided they have not been built or fitted out within 
file neutral territory by order of the bellig(‘i‘ent eonci'iMuaL 

Provisions similar to those contained in the Anun’ican 
Neni rality»Aet of 1818 for preventing a*nd punishing tlie 
fitting out of a!'med vessels or snp|)lying Miein will) war- 
like stores were enacted by tlie British h’orc'ign Enlistment 
Aet of 1810, In Eranc'O all j)ersons exposing the stat(? 
to ix'prisals or to a declaration of war are liable to pimisb- 
nuMit imdei* tli(> lAaial Code, and on the outbreak of the 
American civil war in 1801 a proclamation of ncaitrality 
was issued, ref(uring to the ap})ro])riate artick^s of the 
Code, and proliibiting all Freiicli subjects from ' assisting 
iu any wgy the (u|ui])meut or armament of a \a'ss('l of 
war or privateer of eitlier of the two ])arties IJiidfU' 
this ])roclamation six vessels wln('h w(‘re in eomse of 
construction iu French j)orts for the Coufiahyraie States 
were arrested.^ Other maritime ])owers, sueli as Hodaud, 
Deiimark, S])aiM, and Italy, have adoiffed similai* rules 
in their municipal laav foj* prevouting the armajnent or 
e(juipment within tlieir lerritoric's of vessels of war 
intended for the service of a belligerent.^ 

In the case of the AUiyrney-Chmeml v, SiUcuiA decided 
during the course of the American civil war, it was held 
that an unarmed vessel was coniral)atid and nothing 

I Hall, 1. L 609 10, 2 ],] Smith & Sib. 100. 

2 2 H. & V. 131. 
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more, and tluit tlierefore her sale under previous contract 
constituted no infringenmnt of British noutrality, as 
inter|)retod hy tlie Foreign Enlistment Act of 1816. 
The United States, however, claimed satisfaction from 
Croat Bi‘itain on the ground of vat'ioiis l)rea(‘hes of 
mviitrallty l)y the latter country in (connexion witli the 
building, eqiiij)ping, and otherwise assisting the .progreSvS 
of the Alabama and other vessels of the Confederate 
Covernment which preyed upon tlie commerce of the 
Federal States. To meet these chiirns, after various 
negotiations on the conclusion of the war, the treaty of 
Washington was signed on May 8, 1871, between Great 
Bi’itain and the United States, referring the various 
(pu'stions to five arbitrators, wlio met at Geneva on 
’ I)e(^e]nb(^r 15. It was stipulated in Article 6 of tlie 
. tj’oaty tliat Mn (h'ciding the matters submittofl to tlie 
arbitrators 1 lu'y shall be governed liy tlu' following three 
rules, whicli an^ agreed upon l)y the high contraeting 
jiarties iiH rules to lie taken as apjilieable to tlie case, 
and l)y such principles of iiilernational law not incon- 
sistent tlu'rcwith as the arbitraioi'S shall determine^ to 
have lieen applicable to the ease \ By these rules it was 
declared to lie the duty of a neutral state ‘ to use duo 
diligence to ])rcvc'nt the titting out, arming, or ('quipping, 
within its jurisdi('tion, of any vessel which it has reason- 
abh' ground to bcliove i.s intended to cruise or to carry on 
war against a power with which it is at peace ; and also 
to use like diligence to jirevent the departure from its 
jurisdiction of any vessel intended to c/ruisc or carry on 
war as aliove, such vessel having been specially adapted, 
in whole or in part, within such jurisdiction, to warlike 
use’.^ ddic respective governments of the two countries 
w(M'e, liowever, unable to agree as to the true meaning 
of this language.2 
^ Martens, Nouv, Gen. xx. 702. 


Hall, I.L. 009. 
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In the meantiiiio a Royal Commission was iVj>])ointed 
in 1868 to inquire into the working of the Act of 1819, 
and, in accordance Avith their report, a new Foreign 
Enlistment Act Avas passed in 1870, the obligations 
estal)lishe(l by which exceed what can strictly be required 
of a neutral state ])y international hiAv. IJiuiea this Act 
a persondias been convicted for sending out guns from 
England to Venezuela Avith the intention that th(>y should 
form pai't of a naval ex]>edrlion whicli Avas l)(>ing pro])ar(‘d 
against the existing Venezuelan Governnumt by revo- 
lutionariesd In 1870 vessels Avere proliibitcd from sailing 
from English ])orts with supplies diredly consigned to 
the FrencI? fleet in the North Sc‘a., Avhih^ i)elligeT*erit 
Avarshi})s were only allowed to procnire within Biitish 
waters fiiel and provisions within the limits of striei) 
lu'cc'ssity.*^ In 1875 a rule to the elfect that a neuti’al 
state is bound to see that other persons do not within its 
ports or Avaters ])iit vessels of Avar at the disposition of 
the belligerents, was adopted by the Institute of Inter- 
national Law,'^ This usage was also recognized and 
acted on by t hc‘. llritish and other governments during tiie 
Spanisli-Aihericaii war in 1898, and Great Britaiii pre- 
vented two vessels, Avliich were building in the United 
Kingdom for Brazil, but wliich had really been purchased 
by the United States, although ])cfore tlic Avar, from 
leaving British territory^ 

Article 8 of the Hague ( Vinvention XIII of 1907 '^ noAV 
declares that a neutral government is bound to em|)loy 

1 ll V. Sandoval (1887), 56 L.TAX. 526. 

2 Hall, L L. 656 ; Cob. Cason, ii. 446. 

® 1 Ann. (1877), 139. 

^ Moore, I)ig. vii, 861. Neutrality Orders to the same ofTe(*t were 
also issued on the outbreak of the Riisso-dapaneso wav in 1904 (Co]>. 
Cavses, ii. 373-4). 

® For a ooiin)arison between the provisions of tliis (^Anvention and 
the rules of the treaty of Washington ef. P(‘arce Higgins, R»5-<) ; 
Cob. Cases, ii. 344-5. 

1796 F 


F<jr{‘ign 
Lnlist- 
iriont Act, 
1870. 


8u]>sc- 


13 IT. C. 
1907, 
Art. 8. 



Sliipping 
of wjir 
vcs«<‘1h in 
jsootions. 


68 lAW "OF CONTRABAND OF WAR 

the means at its disposal to prevent the fitting out or 
arming of any vessel within its jurisdiction which it has 
reason to believe is intended to cruise, or engage in 
hostile operations, against a power with which that 
government is at peace. It is also bound to display the 
same vigdance to prevent the departure from its juris- 
diction of any vessel intended so to cruise, or engage in 
liostilc operations, which has ])ccn adapted in whole or 
in part within the said jurisdiction to warlike use. 
Belligerent warships are forbidden to use neutral ports, 
roadsteads, or territorial waters for replenishing or 
increasing their supplies of w-ar material or their arma- 
ment,^ or for revictiialiing, except to bring their supplies 
up to tiie peace standard. Similarly, tliey may only ship 
sufficient fuel to enable them to reach the nearest port 
in their own couni ry.^ 

Some vessels extremely valuable in modern maritime 
warfare, sucli as river gunlioats, tor[)edo boats, and 
submarines, may be constructed in parts which can be 
shij)j)ed in that form and be put together at their destina- 
tion.*^ Such parts found by a belligerent on board 
a vessel destiiu‘d to his enemy would unquestionably be 
liable to conlisoation as contraband ; bnt, unless they 
had been made specially to the order of a belligerent, 
it may be doubted wliether the dispatching of such parts 
to a belligerent purchaser would in any case compromise 
th(.‘ neutrality of the vendor’s state as an act of illegal 
shipbuilding. In the present war of 1914-15, however, 

I Alt. 18. 

Art. 19. But they may fill up their bunkers built to cari’y fuel in 
neutral countries which have adopted this method of determining the 
amount of fuel to be sui)plied. Within the succeeding three months 
they may not repleni.sh their supply of fuel within a fKjrt of the 
same }X)wer (Art. 20). On signing this convention, Great Britain 
made reservations in regard to Art. 19 (P. P. Misc. No. 5 (1908)), 

^ (Jf. the late Lord Justice Kennedy in 24 L. Q. R. (1908), 64, 

^ In 1879 Mr. Evavts, Secretary of State, held that the shipment 
to one of the belligerents in the war between Chili and Pcuai of a torpedo 
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the Government of the United States has forbidden the 
export to tile warring powers of subnuirinc's in sections 
to be ])iit togetlier aliroatl, as involving a brea(-*li of 
national neutrality 

3. In Case of 'riiADB in CoN'rRABAND in: j^IiotcrRAL 
• lNi)ivinuAr.s 

Throughout the seventeenth century vve find no 
support, either in tlieory or in practice, for the doctrine 
that a neuti'al government is })ound, apart fi‘oni an 
express convention, to jirohibit and previmt its subjects 
from trading in contraband of war, anil that such trade, 
if not proi^ibited a-nd [irevented, furnishes a just ground 
of complaint on tlie part of the belligerent who sivifers 
through it against the neutral state. On the eontraiy, 
as we have already remarked,- during the hitter jiart of 
this century even the stipulations for the rc>sponsi))iJity 
of the neutral sovereign, which had previously often becui 
contained in th(^ treaties dealing witii ('ontraband, b(‘ga.n 
to be discontinued. 

Article .'14 of ttie treaty of 1002 lietwcen. France* and 
Holland, •^*inc()rporated in the Artichis of Navigation and 
Commerce of July, 1007, between Knglarid and Holland,^ 
and Article 2.1 of the treaty of May, 1007, bedween 
England and Spain, ^ simply stipvdated tliat the contra- 
liand goods when captured should b(' unladen and 
declared eonliscate before the judges of the Admiralty. 
In the treaty concluded in 1075 between Louis XiV and 
the Duke of Brunswick^' the latter did not promise to 
restrain the individual action of his subjects in an^^ way. 

launch in sections, .ready to bo set up, or even as a conij»I(‘ted hc.i- 
going vessel, would not bo a violation of the neutiulity laws of the 
United States (Moore, Dig. vii. 060~I). 

^ The Tmm, December 10 and 14, 1914 ; editorial coniinenl in 
9 A. J, (1915), 177-87. Supra, p. 51. 

3 Dnin. Vi. ii. 415. ^ Dum. Vll. i. 14 ; Chal. i. 150. 

* Dnm. Vll. i. Ill ; dial. ii. 18. “ Dum. Vll. i. 912, 
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68 LAW t)F CONTRABAND OP WAR 

Similar provisions for the mere forfeiture of the ships and 
the guilty inerehandisc were contained in tlie conventions 
entered into between England and l^^rance in 1 055,^ and 
between England and Sweden in l(>r>4 - and lOGL^ In 
the same way in the treaty of Whitehall of 1089 between 
England and llolland/* and under Arti(*les 19 and 20 of 
the treaty of Utrecht, 1713,''* it is only the transport 
of the noxious goods by sea that is prohibited, and 
no duty is imposed upon the neutral state to prohibit 
contraband trade to its subjects. 

Pufendorf, who, in a letter dated May 23, 1093,^’ re- 
lating to the Anglo-Dutch treaty of 1689, recognizes the 
riglit of a bc'lligerent to interfere with neutinrl trader in 
contraband of war, in no way suggests that the neutral 
state would be responsible for the trade of its subjects 
in the prohibited goods. Heineccius, wliose disscM-tation 
Navifms oh Merc/ium ' Vectnrayn commissis 

appeared in 1721, similarly recognizes the right of a 
beHigerent to penalize the trade of lu'utral merchants 
in contraband of war, without any coiTesponding duty 
of prevention on the part of tlie neutral sovereign.'^ 
Bynkershoek, after estalrlishing tlie illegality of the 
ti’ansport of contraband,^ declares tliat it is only this 

^ Duni. VI. ii. 122 (Art. 15). 2 yj j j 25 (Art. 1 1 ). 

Diim. VI. ii. 385; Clial. i. 52 (Art. 11). ^ Duin. VIT. ii. 238. 

« Duiii. VIII. i. 318 ; Chat i. 403. 

** This letter was addrossinl to a icdlow-eoiud-rynian iiamc^d (Ironing, 
who was writing a treatise entitled Libera Navigatio, and it is ])ub- 
lished as an appendix to that work, which a}>{)Oiued at Itostock in 
1()94. It is also inserted by Barbeyrae at bk. viii, chap, vi, §7 (vol. ii. 
558 9), and is to be found in Azuni’s Droit Maritime de 1’ Europe (ii. 32- 
5 ; of. Ward, Meiit. 60-7 ; Wheat. Hist. 144). In l^ifendorf’s De lure 
Naturae et Gentium the subject of neutrality is not referred to at all. 

’ ‘ (juamvis enim alter populus forsan suo ivire utatur dum talia 
hosti alterius .siibministrat, ncc minus tamen iure suo utitur, qui se 
adversiis illos defendit, qui hostem reddere potentiorom non dnbitant ’ 
(chap, i, § 14 (p, 26))'.* 

^ Quaest. lur. Pub. bk. i, chap. 9 (De statu belli inter non hostes), 

‘ Non Ih^ct igitur alterntri advebero ea, qiiibns in ]x41o gerendo opus 
liabet (p. 70). And ef. (4iap. 10 (I)e bis quae ad amieornm nostrorum 
liostes non reet(* advehiiMtur). 
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form of traffics that is forbidden by the law of nations. 
It is a common atid admitted pra(*tic(> [vvUjo sermwm), 
lie says, that warlike instruments, although they may 
not b(j carried, may be lawfully sold by neutrals in their 
own country to either or both of tlie lielligerent |)arties, 
although it is well known that tiiey intend to* use them 
in war against eaeli other.^ 

Miibner liases tlio liability of conti'aliand articles to 
capture and eontiseation upon the duty of neutrals to 
observe a strict impartiality towarils the contending 
parties and to abstain from all diieet interference in the 
operations of war.^ .in this eonnexipn lie speaks of 
fournir as'*well a-s framportcr, but he nowhere suggests 
that the neutral state is uiulei* any obligation to jire^vent 
its sulijects from supplying eontraband to a state at war, 
and it may be inferred from the title of his hook that it 
was only conveyance by sea that he regarded as infringing 
a belligerent’s rights. Vatti'l states (|uite elearly that 
a |)Owc‘i‘ at war cannot- liold a nenti*al sovereign r(\s[K)nsible 
for the (nntraliand eommercje of his subj(H;ts. If a nation 
tradt‘s in arms, munitions of war, sliips, or naval stoi’cs, 
a belligerent cannot complain, he says, beeaus<> tlie 
neutral people sell all tliese things to Ins emuny, so long 
as tliey do not also refuse to sell the same tilings to him 
at a reasonalde jirice.'^ , 

Towards the close of the eighteenth century, liowever, 
the same policy which indneed vaiious minor Italian 
states, as wo liavo seen,^ to forbid the building and 
iitting out of sliips of war for belligerents, induced them 
also to deal in the same way with trade in eonii’aband 

^ Ibid, cha]), 22 •(An limit niilitoin conduooro in amicao (loniis 
Popuio), at }), 160. From tlio woll-establifslu'il prjm ijdo rofernai to in 
the text, Bynkershoek arguen that it if? laivful for a bolligorent to 
enlist troops in a neutral country. 

^ Do la Saisie des Batiincns ncutres (175!)), vol, i, pt. ii, cliap. i, 
§ 10 (p. 194). 

® Droit des Dens, bk. iii, chap, vii, § 113. 
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of war. During the war of the American revolution 
Venice ahsohitely prohibited the traffixj in contraband 
on her own territory, while Naples prohibited tlje building 
for sale of vessels of war, and the exportation of other 
Aumfl ('ontraband articles.^ Similarly the first artich^ of the 
Uyjsok three treaties by which the Armed Neuti'ality of 1800 
was inaugurated provided that the contracting paities 
should prohibit to their subjects all ti*ade in contral)and 
Practice of war with any of the belligerent powers. There have 
tUnUi n.lso been instanc‘evS during the ninetec'nth century in 
century. ]iovitral Countries liave attempted by their municipal 

law to prevent their snl)jects from tiuding in contraband 
of war. The Eritivsh (lovernment sometime?; acted in 
this way during tine wars of independence of tlic Spanish 
colonies in South America,*^ and the Baltic |)Owers con- 
cluded several treaties in wliieh tlu‘ parties imdertook to 
|)rohibit all (‘ontraband commeret' to their subjects.'^ 

During the war between Germa.ny and Denmark in 
1848 Great Britain, fultilling a treaty obligation towards 
Denmarlc, prohibited the export of arms to Germany ; 
l)ut such export to Denmai'k remained undisturbed.*'* 
Austria, Iny decree of May 25, 1854, prohi])ite(l Austrian 
v(lss(4s from (‘arrying articles of (*ont.raband as Avell as 
from ti*ans|)()rting troo|)s belonging to tlu^ belligerents 
in the (h'imean w ar ; while by a Swedish ordinance of 
April 8, 1854, Swedish sea captains wei'o forbidden, 
unless under actual force, and in tliat case only after 
formal protest, to carry dispatches, troops, or articles of 
eoiitraband for any belligerent power.^* During the 

^ Sinilli & 8ib. 101. Tuscany, however, ])enuitted h<^i' subjects 
to continue their accustomed trade in sucli articles, both within the 
t(M i’itory and foj* exportation, subject, in tlie latter case, to the belli- 
gerent right of seizing contraband goods going for the enemy’s use. 

- Wlieat. Hist. 308. Kleen, Neut. i. 380 ; Cont. 68. 

Kleen, Neut. i. 380, n., and ef. Oarner in 0 A, J, (1015), 398 -9. 

^ Kleen, ( V)nt. 08 ; Oi)p. 1. K. ii. 372. As to the effect of an anterior 
treaty of this nature cf. Manceaux. 140. 

^ Wheat. 1. L. (Lawrence's cd. 1857), 572, n. ; Kleen, Neut. i, 387. 
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Franco-J:^nissiaii war Belgium, Switzerland, and da]>an 
officially interdicted trade in contraband of war on the 
pait of their .subjoct.s, and Switzerland even wtuit so far 
as to sequester until the end of the war all the factories 
in the country in which arms were made.^ 

By her neutrality decree of May 11, 1877/ ^Austria 
])rohibit?d the transport by vessels under the Austro- 
Hungarian flag, with a destination for tlu' belligerent 
states, of articles v hicli, according to the general law of 
natio'is or the particular regulations published by tlu^ 
foreign goveriirncnts concei^ned, were n^garded as eonlra- 
band of war. On tht^ outbreak of the Spanish-American 
war in 181)^ the export to tlie b(>]ligca*ents of ev<,‘iy thing 
capable of immediate use in war was prolhiiited l)y 
llollaiid, and of material of Avar by Brazil ; and in the 
course of that, war the Cerman Oovernment; s(>arched in 
tlic Elbe a Spanish ship supposed to 1)0 loaded with arnrs 
for use in Culia.*^ So also in the neutraJity regulations 
issued by the Chinese Government at the commenccunent 
of the B.usso-Ja])anese war it w^as foibidden ‘ to buy up 
contraband of war for tlu^ belligeients ’ or ' to manu- 
facture contraband of war ’ ; and th<‘ oliservancc of 
these rules w as enjoined on foreigners within the Emjiire/^ 
In the same war Sweden notified the liberty of the belli- 
gerents to export from her all goods except contraband 

^ Kieen, CVmt, 52, 08 ; Neut. i. 380. JleJgiiun, liowever, 
reserved the right of free exportation for the future, anil foinutliy 
excepted from her prohibition of the transit and exjiorlalion (jf arms 
and nuinitiouvS of war art icles tliai could clearly l)e shown to be destined 
for a neutral government (Halleck, ii. 257, ii.). 

- MarteiivS, Noiiv. Kec. Gen., 2nd series, iii. 215. 

^ Westlake, 1. L. ii. 299. As to the position when a vessel already 
laden wdth contraband for a belligerent (-alls at a neutral jjort cf. 
Manceaux, 140 ; Brochet, 85. In 1877 the Greek Govfu nment arrested 
a vessel calling at Corfu laden with ('ontraband ; and during the South 
African w^ar Germany suggested that it would be the duty of Portugal 
to prevent the trail sin issiou to the Transvaal of goods landed at Delagoa 
Bay (P.R Africa, No. 1 (1900), 7, 14), 

^ Mooro, Dig. vii. 673. 
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of vvarA By virtue of a Joint Resolution of Congress 
of March 13, 11)12, the President of the United States is 
autliorized to forbid, in his discretion, the export of arms 
or munitions of war to any American country in which 
lie shall find conditions of domestic violence to exist/- 

Tlierb h^^ve also been occasions whcai l)e]ligereiits have 
pi'otested against the refusal of a neutral state to prohibit 
tlic export of contraband of war from its territory, and 
theoretical writers have supported the doctrine, which 
seems to liave had its origin in the rtalian uni versi ties, 
that tlu^ belligcvrent ijijuriously allecttai by such a refusal 
is entitled to resent the conduct of the neiitra] govern- 
ment by war. One of the earliest^ exi)onents of tliis 
do(‘trine was tlie Abbate Caliani, Sicilian Secretary of 
Legation at Paris, who in the interest of tlie i\rmed 
Neutrality jmblished in 1782 a work entitled />e’ doveri de^ 
'principi neiUrali verso i principi guerre(j(jk^^^^^ In it he 
oontendod that the conventional Jaw of Tuitions inter- 
dicting commerce with the enemy in contraband of war 
ext(uids to the sale of the same articles witliin the neutral 
territory, and that neutral individuals cannot continue 
to sell arms and other w arlike stoies to the bediigerents;^ 

When the United States declared, in the instructions 
issued to the ( •ommissioners of Uustoms in 171)3, that 
‘ the purchasing wdthiii and exporting from the United 
Stat(^s hy way of rnerchandise arti(*les commonly called 
contraband ... is free to all the parties at w^ar, and is 

^ Westlake, 1. L. ii. 209. 

- 0 A. J. (1012), 477. The }X)\ver.s conferred ujXMi the British Govern- 
ment by see. 8 of the( -ustoms and lidaiul lie venue Aet, 1870 (r(‘j)lacing 
see. 1,50 of the CJustorns Gon.solidation A(*t, 185,‘l), of forbidding at any 
time, by Order in Council, the ex|K)it of articles u.seful in war, have 
sometimes (of. Smith & Sib. 432 ,3) been considered to refer to 
ti'ad(‘ in enntraband ; but the powers thus given have no relation 
to tlie duties of neutrality, and their object is to enable Great Britain, 
wdien at war, to retain in the country articles of winc'h she may herself 
be in need, oj- to [nevont them from reaching the hands of her'eneniies 
(cf. Hoi. Letts, lib; Owen, War, 350-1). 

Kleen, Kent. i. 351. Bk. i, chap, ix, § 7 (pp. 382-05). 
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not to bo in tertorecl with Great Britain suggested that 
the American Government would ' deem it more exped ient 
to prevent tlie execution of the President’s proclamation 
than to expose vessels belonging to its citizens to tliosc 
damages ’ to which it was admitted in th(‘ instructions 
they would l)e exposed through cariying ai^ides of 
contrabaAdd France went further in l7tH), and eon> 
tended that neutral states are bound to r(‘strah\ their 
subjects from selling or ex])orting contraband to the 
bellig(‘rent powers ; to which the United States Secretary 
of State replied : ‘ Our citizens hav(> always been fr(H> to 
make, vend, and export arms ; it is the C'onstant occu[)a'- 
lion and liw‘]iliood of some of tbein. To suppress tlieir 
callings, the only means, perhaps, of their subsistence, 
l)ecaus(5 a war exists in f onagri and distant countries, in 
which we have no (amcern, would searcr'ly be ex])ede(). 

It would be hard in principle and impossible in pradice.’ 

During the Anuvrican civil war botli parties, esjree rally Tim 
the Northern States, profited largely from tire l^ritish 
market/^ At the Geneva arbitration the United States 
leaned to the view tliat tlu'- ehai*a(dei‘ of contraband 
ti'ade alters with the scale ujron whicdi it is carried on, 
and ni’ged tlrat though belligerents may not ' infiinge 
upon tire rights wliicli luuitrals have to manufactuix' and 
deal in military supjilies in tire ordinary course of (‘oirr- 
merce yet that ‘ a neutral ought not to permit a Ix'lli- 
gererrt to use th(‘. neutral soil as the main if not the only 
base of its military supplies But in the Bermuda ^ 
Chase, C. J., laid it down that in their own (ountry 
neutrals may sell to lielligorents whatevrvr tiro latter 
choose to buy, and the Board which arbitrated in the 
matter of the Akihama claims gave no daniages in respect 

^ Mocre, Dig, vii. 750-1; Taylor, 1. L. 639 10 ; Hist. Letts. 133; 

Hall, I. L. 78; Lawr. IViti. 699. 

^ Kent, 361-2 ; Hist. Uvtts. 133 ; La-wr. Dt in. 699 700. 

® Westlake, Col. Paps. 368. ^ (1865), 3 W'all. 514. 
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of ilie purchase of arms in England by the Confederate 
agents.^ 

In August, 1870, during the Franco-Prussian war, 
Cennany accused the Britisli Governinent of not acting 
‘ in (ionforrnity with the position of strict neutrality 
taken l>y it in permitting its siibjocts to supply anus 
and ainmunition to France.- But in the cviplomatic 
correspondence Count Bernstorff did not appeal to any 
general rule prohibiting the transport of contraband to 
neutrals. He based his claim up^^^^ 

German cause was just, that public o])iuion and even 
English statesmen had declared in this sense, and that 
in cons(‘(juence linglaiul ought to ol)servc,cnot merely 
a strict neutrality, but a neutrality ealcadated in a way 
to express eflioaciously her sentiments, rx^al or* suppostxl, 
ill favour of Iris coniiti'y.’^ During the Chino- Japanese 
war in 1804 Japan seems to liave (Hmijilained of the 
export of arms and vessels of war from British ports with 
a destination for ('Irina;'* and in 1904 Russia appears 
to have questioned the legality of British ti*adc in contra- 
band witli Japan.'’ 

Tire doctrine of state responsibility expbunded by 
Galiani was advocated by several jurists of the nineteenth 
(u'ntury, notably Hautefeuille,^’ Pistoyc and Diiverdy,’ 
Jdiillimore,^ Field, Woolsey/« Gessner,*! and Kleen.i^ 
These writers recognize that carriage of contraband is 
directly ])roliibited by international law and constitutes 
a breach of the duties imposed by that law upon the 

^ flail, I, L. 70 ; Moore. Dig. vii. 600 ; Law^r, IVin. 700 ; Cob. Cases, 
ii. 446. 

Hall, I. L. 70 ; Opp. I. L. ii. 428. 

West lake. Col. l»aps. ;i74-5; 2 K, 1). 1. (1870), 61.0, sq, 

^ Klecn, Neut, i. 382. liershey, R. J. 183 4. 

Droits et vlevoifs, tit. viii, sec. iii. Traits, i. 394. 

« 1. L. iii. 405-6 (§ 230). ® Draft Code, 615 (§ 064). 

Fniroduction, 330ii. (§ 193). ** Droit des nentres, 115. 

(-ont. 59 72; Ncut. i. 37a 87 ; ef. Hist. Ijotts. 121-37 ; Manceaux, 
131 ; Broebet, 93 ; Cessner in 9 A. J. (1915), 398 and n. 42. 
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citizens of neutral states. But to punish tlie attempted 
breach only when it is intercepted, they consider illogical ; 
and they argue that the neutral goverrunent shoTild bo 
under the same responsibility to prevent and punish 
the traffic of its sul)jects in contraband of war as it is 
under to prevent the use of its territorv as a base for 
the naval* or military operations of either belligerent. 
And as it makes little or no difference' to the effectiveness 
of the assistance rendered to a belligerent whether the 
contraband goods a.re transported to him by sea or sold 
directly to his agents in tlie neutral country, it logically 
follows that the neutral government should be ecpially 
responsible 4or both forms of traffic. 1'his is to be 
deduced, says Philliniore, from tlie fact that it is tlu^ true, 
eliaracter of a iK'uti’al to abstain from every act that may 
))etter or worsen the condition of a belligerc'nt. 

The majority of tlie memliers of the committee, how- 
ever, which v^as ap])ointed by tlie Institute of liitei*- 
national Law in 1874 to consider the treatment of private 
jiroperty in naval war, w'as of opinion that a muitral 
government is under no obligation to pievont trade in 
contrabaiKr by means of its municipal legislation.^ 
Kleen himself admits tliis to bo the pivdoin inant rule in 
theory and in practice,''^ but in introducing the Projel de 
Reglement de la conirehande de guerre, wliieh 

lie had prepared in collaboration with Brusa in 1893, 
he contemded that lienceforth traffi<* in (contraband of 
war, including conimeree pamj on nmitral territory, 
should be regarded as an international crime whieli it 
should be the duty of neutral states to prevent or restrain, 
under the penalty of involving tlieir own responsibility, 
but without prejudice to the right of restraint which the 
, belligerents should still be entitled to exercise themselves. 

The suggestion to place this responsibility upon neutral 
1 7 R. D. I. (1875), 605-8. 2 Cont. 49 ; Neut. i. 381. 
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govemnTOMt,s encountered great opposition among the 
other inembers of the committee, but Klcen and Brusa 
replied to their cu’itics and only made a few modifications 
in detail in tlie draft which they submitted to the com- 
mittee at Paris in 1804.^ This draft, very slightly 
altered, t wavS adopted by the institute at the plenary 
im^eting on March 30, 1804.- The oppositioif’ still con- 
tiniK'd, liow()ver, and finally iVrcfs ])ut in a C(mf.re-projef ‘^ 
wliereupon tlie Institute d(‘eided to adjourn the discussion 
in plenary meeting to another session. 

After the session at J^iris tlie personnel of tJie com- 
.mitt(^e was considerably changed, and when it met again 
at Cambiidge in 1805 tlic ideas that ])i’evailed were 
dilhvrcnt from those of tlie preceding year. 41io draft 
prepai‘('(l by l\rrels, with wliom Westlalv(i was now 
aMSsoeiatt'd, was talovn as the basis of the discussions. 
In this draft the |)rohibition of e(5iitraband was limited 
to trans|)ort by sea, and the neutral tradcu* was to ac't 
sim])]y at his own risk. Ferels desired to add tliat the 
lunitral state sliould be bound to forbid the unlawfid 
traibsports to its subjects, !)ut WcvStlake opposed this and 
tJie majoi*ity of the committee agreed with lum. Owing 
to the incompatil)ility of the principles uiKhulying this 
d(>(‘ision with those of Kleen’s original draft, all stipula- 
tions as to the obligation of neutral states to prohibit 
commerce in contraband to tlieir subjects, and all mention 
of such trade in the neutral territory, were omitted in 
the draft finally submitted by Kleen and Brusa in the 
name of the committee and ado{)ted by the Institute at 
Venice in 181)6.'^ 

Bluntsclili endeavours to make a distinction between 

^ See llic lle]H>rt in 13 Ann. 75 sq. und the text ot tJie diaft at* 
p. 101. sq. 

“ 14, Ann. s(i. ^ 14 Ann. 43, 64 ^}q. 

M 5 Ami. 189 233 ; Dupuis in 3 R. G. D. I. (189G), 650 1. 



77 


RESPONSIBILITY OF THE ST*\TE 

8upj)ly in single cases ami on a small scale, On the one 
hand, and, on tlie other, supply on a large scale ; and to 
hold the Jieutral government respojisible only for tlio 
latter.^ But, exce])t possibly in the altitude taken up 
by the United States at the (leneva arbitration,- tliis 
distinction has not elsewliere found recognition, ,e\\‘n in 
theory.*^ • 

In 1822 Story, U. »!., observed in tlie course of his 
judgement in the ease of the Santwsinui Trinidad 
There is nothing in our law or in tlie law of nations 
tliat forbids our citizems from sending armed vessels, 
as well as munitions of wair, to foreign ports for sale. 
It is a comniercial adventure wliich no nation is bound 
to prohibit, and which only (exposes the persons engaged 
in it to tlie penalty of confiscation/ In tlie deliate in t he 
Ilovise of Commons on the Terceira affair in 1830 ihr 
opinion of Canning wAs cited to tlie same effect ; and 
Webster wrote in a similar wary in 184-2 with regard to 
the comiiK'rce of citizens of the United States Avhendiy 
Texas had been supplied with arms and munitions for 
her war against Mc'xieo.^’’ 

During tlfb Crimeaii war great quantities of arms aaid 
munitions of w^ar were furnished to Russia by the maim- 
faetiirers and contractors of Belgium and Prussia, and 
as tlnsse transports were made entirely by land the 
Anglo-Ih’onch belligi'vents found no nu^ins to protect 
themselves against this traffic by the exereisi' of the right 
to capture contraband at sea. Such protest as tlie 
British Government made w'^as based iqion the fact that 
Prussia permitted action in eontravention of Iier own 

^ Das moderno Volkerrceht, § 706 (p. 420) ; Lawi*. Pi in. 701 2. 

2 Bupra» p. 73. • 

Cf. 0pp. I.L. ii. 308, n. 2, 428: Kleen, Cont. ;">2. n. 2. ,75, a, 2, 
‘07, n. 1. 4 (1822), 7 Wheat. 283 ; 701. 

® Hist. Ijotta. 133 ; Kleori, Cont. 07-8. 

® Wheat. I.L. (Lwience’s ed. 1857), 571 -2, n. 
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niuiiicipal law.*^ Botli belligerents derived military 
advantages from the trade of the United States. In his 
message of Dectiinber, 1854, President Pierce said : ‘ The 
laws of the United States do not forbid their citizens to 
sell to either of the belligerent powers articles contraband 
of war, or to take munitions of war or soldiers on board 
t heir private ships for transportation ; and alt}K)Ugh in so 
doing the individual citizen exposes his property to some 
of the hazards of war, his acts do not involve any breach 
of national neutrality, nor of themselves imjdicate the 
government." Tlie non-responsibility of the neutral 
government for the trade of its subjects in contraband 
of war was also recognized by the English and Austrian 
proclamations issued in May, 1851), during the Italian 
war of liberation.'^ 

Daring the J^^ranco-Prussian war tlie sale on neutral 
territory and export of contraband of war was allowed 
by both England and the United States. ‘ The carrier of 
contral)and observed Sir R. Idiillimore in the Inter- 
national^ ‘may violate tlie proclamation of the neutral 
state of which lie is a member, and deprive himself of 
ttu) riglit to protection from her, but the pirnishment of 
his offence is, by the general law of nations, left to the 
belligerent who has the right of capture. Tlie oft’enco is 
not eognizable by the municipal law of this country.’ 
In dune, 1877, Great Britain declared t-o Russia that 
according to international law the neutral subject who 
undertakes a contraband expedition does not commit 
any crime against his sovereign, and a neutral power is 
not under any obligation to proliibit or punish those who 

^ Of. the Note of 8o]>tember 15, 1870, from I^rd Granville to Count 
Bernstorff (Westlake, Col. Paps. 365-7). 

- Hist. Letts. H52 ; Manceaux, 136 ; Westlake, Col. Paps. 364, 367. 

‘‘ Manceaux, 136 ; Fist, et Duv. ii. 530-2. 

* (1871), 3 A. & E. 321, 336 ; Bent. Cases, 208. In this case it was 
also held that the Foreign Enlistment Act, 1870 (supra, p. 65), in no 
way a If cots tlic previously existing law as to contraband. 
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attenijjt to traiisport articles of tliLs kind by sea to the 
belligerent states.^ In 1888 tlie United States Depart- 
ment of State replied to the Haytian minister at W'^asli- 
ington that treaty stipnlation>s as to wliat tilings sliovild 
be regarded as contraband of war liad never been held 
to bind either government to prevent its citizensVfrom 
exporting* such things to the territory of any other 
government.2 During the Spanish- A ima’icaji war tlio 
Prench Government declared, with reference to the ease 
of tlie Fram, tliat ‘ the neutral state is not ]e(|uired to 
prevent the sending of arms and ainniunition l)y its 
subjects ' ; and a similar declaration \vas made by tlie 
Belgian Minister of I'orcign Aifairs, who said that the 
neutral sovereign does not intervene eitlier to ])roteet or 
to prohibit contraband traded 

The usual pi’aotice is for the neutral government 
rnerely to w^arn trad6rs against the risks they run in 
engaging in (ontraband and other forms of proliibited 
comimu'ce. Tims the British Proclamation of Nhnd rality 
of May 13, 1861, after reciting the Foreign Enlistment 
Act, warned all Hei* Majesty’s sulijcKvts that if tlicy 
offended by doing any of the acts therein jirohibited, 

‘ or by cari’ying . . . arms, military stores or materials, 
or any ai'ticlx? or articles considered and deemed to b(^ 
contraband of vyar according to tlie law or modern usages 
of nations, for the use or service of either of tlie said 
contending parties, all persons so offending will incur 
and be liable to the several penalties and jienal eonsc‘- 
quences by the said statute, or by the law^ of nations, in 
that behalf imposed or denoimeed. And we do hereby 
declare that all our loving subjects and persons entitled 
to our protection wlio may misconduct ttiemsclves in the 
^ premises, will do so at their peril, and of their own w-rong, 

^ Manooaux, ItH. - Mooro, Dig. vii. 9()4. 

■'* Hoi, ; Moore, Dig. vii. 747, 751 2 ; IManceaux, ia7-8. 
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and that they will in no wise obtain any protoction ftoiii 
us against any liabilities or penal consequences, but will, 
on the contrary, incur our high displeasure by such 
misconduct.’ ^ The proclamations issued at the opening 
luTurco- of the Turco- Italian war in 1911 and the Turco-Balkan 
aiuliw specially to contraband, but, 

!rirs ^ reverting to the form in use at the beginning of The nine- 
t(>enth century,'^ merely warned British subjects generally 
against acts in dcvrogation of th(> duty of subjects of a 
neutral power in a war between other powers or in violation 
or contravention of the law of nations in that behalf.*^ 

In reply to a question as to the reasons for this omission 
of tlie special warning against the carriage of* contraband 
and other forms of prohibited commerce from the pro- 
clamation of neutrality, Mr. Acland said on behalf of tJio 
ITirne Minister on October 80, 1911: ‘The language 
used in the King’s Proclamation of’ Neutrality, issued on 
tlve 8rd instant, was designed with a vi(^AV to bringing it 
into closer barinony with modcMti requirements and 
usage than did the phraseology employed in similar 
instruments issued in past yc'ars. Tlu^ carriage of 
contraband to a l)e]ljgerent is not an oiTcfiee against 
English law, but is undertaken subject to the usual 
risk of eaptiire, and the penalties atta(‘liing thereto. . . . 
Tliat i)eing so, it appeared to His Majesty’s Government 
no longer neex'ssary to state tliat British sul)jccts con- 
cerned in suclv operations would thereby necessarily 
incur tlie high displeasure of the Sovereign, and the King 
was accordingly advised to omit the phraseology referred 
to from his recent Proclamation.’ ^ 

^ Hiat. Letts. 18L-2; Macqiieen, 91-3; and cf. »Sir Roundel 1 Palmer’s 
speech on the elTect of the Queen's proclamatioii, given by Macqueen 
at ])p. 94 -8 ; and the proclamation of 1870 in Hall. Rights, 194-8, 

* (X Hoi. I..t‘tts. 126. 

® Bent. Cases, 201 ; and see the French proclamation in 40 J. 1. P, 
(1913), 278. 

'* 30 Haf isarcl (1011), 531. Profe.s.sor Hoi land, while approving of 
the omission of the reference to the King’s ‘ high displeasure con- 
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By <;}io municipal laws of some European countries, as 
for example Holland,^ Spain,’ and Portugal,-^ a policy of 
insnranee on contraband goods is null and void. I^ut in 
England and tiie United States tlie legality, witliin a 
neutral country, of contracts entered into for tlic pur- 
poses of contral)and and other forms of ])rohil)ited trade 
between neutrals and belligerents has been repiuitedly iv- 
cognized in tlic decisions of the ordinary munici[)al (^ouids. 

In tlie case of Ex parte Chavawe, In re (Irazchrooh;^ 
a contract to share in a joint adventure in ))locl;ade- 
running and for the iin|)ortation of contraband into 
a belligerent country was held to constitute a valid 
])artnership jii respect of which an Englisli coiu't is hound 
to entertain proceedings for an account. Sinularly, in 
the Helm ^ an action by a master for wages in respect of 
biockade-running was sustained ; and J)r. laislungton 
observed in his judgement that the ilk'gality of the 
eommerei^ is of a limited (diaracter, and the law of nations 
has novel* decrlared that a neutral state is hound to 
impede or diminish its own trade by municipal rest:ri(*tion. 
A contract for tlie transfiort of contraband goods was 
enforced in* the United States in the ease of tlie North 
Pacific Raiiivay Co. v. the Arrmican Trading Co.^‘^ 

In the Anuvrican courts it has lieen distinctly held foi* 
over a century that a policy effected iii the neutral 

tonUod that the GovooiTMcnt erred in not as in previous 

proidainatioiis, the sort of acts to whioii tlie warning related, that the 
doers therciof iniglit be jiropared for eonsequciH'cs from vvhieh their 
own government would not attempt to shield them (Lott s. L‘M- 2). l<Vu 
the text of tlio United States Froelamation of Neutrality in th«^ wai 
of 1014-15, see 9 A. .1. (11)15), Sup. 110; and of. (he (Viren lar issued 
by the Department of State on October 15, 1014, with reforrMiee to 
neutrality and trade in contraband (ibid. 124; infra, p. 21)6, App. D). 

^ Maritime (A)de, Afarine Insurance, Art. 590, §§ 4 and 5 (KaikeH, 
H. &; B. 71). 

Code, Art. 781, § 4 (Raikes, S. & 1\ 70), 

^ Code, Art. 600, § 3 (Kaikos, S. & P. 171). 

^ (1865), :M L. J. N. S. Bank. 17 ; Tud. 1000 ; Bent. Cases, 221. 

(1865), L. R. 1 A. and K. 1 ; Cob. Cases, ii. 382. 

^ (1004), 105 U. 8. 430, 465 ; Moore, Dig. vii. 656. 
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country upoii the shipment of cjontraband to a belligerent 
country is perfectly valid. In Seto 7 i v. Loiv'^ the court 
lield that the law of natiotis does not declare trade in 
contraliand to be unlawful, but only authorizes the 
seizure of tlie contraband articles by the belligerent 
powers. . The insurance of the transaction in the neutral 
country is therefore valid, because whatever is^ not pro- 
hibited to 1)0 exported by the positive law of the country 
is lawful. In llichardson v. Marme Fire <i> Marine Insur- 
ance Cor the polic}^ was u|)held because there is no rule of 
the law of nations that the neutral shipper of contraband 
is an otfender against his own sovereign and liable to be 
punished by the rnunieipal laws of his own co'untry. The 
same view was subsequently taken in England in the 
case of Hohhs v. Henning wliich was a claim under 
a policy of insurance upon goods which had been con- 
demned as contraband by the courts of the United States 
under the doctrine of continuous voyage. The validity 
of a policy of insurance on a contraband transaction 
was also definitely established in Buys v. Hoyal Exchange 
Atssurance Corporation A wdiich was an action brought to 
recover for a total loss of the steamship Doelwijk, 

Kosuit As Ilistoricus points out,^ the holding such, insurances 
onfom- valid is in effect to decide that the tjahic in contraband 
rnout. within the neutral territory is laAvful, and even that the 
transport of contraband to tlic belligerent is no offence 
against the law of the neutral state ; for a policy of 
insurance on an adventure prohibited by the law of the 
country in wdiich it is effected is absolutely void. The 
enforcement of such contracts by municipal law has been 

^ (1799), 1 Jolijisoii, 1 ; Scott, 778. 

- (1809), 0 Mass.^ 102, at pp. 112-8. ^ (1864), 17 C. B. 791. 

* [1897 1 2 Q. B. 'l85. In English law the non-disclosure of the real 
character of such a venture may amount to a breach of contractual 
duty, wliich, accortling to its nature, may either invalidate the agree- 
rmyiit or fountl a claim for damages (AuMin Frkm S, S. Co. v, Slrarh 
11905] 2 K. B. 315). ^ Letters, 138. 
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regarded as an exception from t he general rule ac(‘ording 
to which every civilized nation is bound' to treat tlie 
rules of ititernational law as incorporated witli its own 
national jiidicial system. But that trade in contraband 
of war is not illegal as ])etween individuals in tlu‘ neutral 
country results simply from the fact (hat (lie •neutra] 
govern me ift is not res|)c)nsible foi* such trade and tVie 
national neutrality is in no way compromised by it.^ 

In accordance witli what has thus t'ontiniual for UUf. (\ 
several centuries to be the estalilished [iraetici', .Article 7 A,f. ’ 7 . 
of the Hague Conv(mtion Xlll of 11)07 now provides lliat 
' a neutral Pow(>r is not bound to jirevent the exjjort or 
transit, on behalf of eitlier belligerent, of ai-ms, muni- 
tions of war, or, in giaieral, of any t lung tliat could be 
of use to an army or fleet 'rhe language of many 
authorities,’* howevm’, lends supf)or*t to the vi(nv that the 
obligation to refrain from the transport of contraband, 
im|)osed by intcu’national law u})on the owners of (Ik^ 
prohibited goods and the vessels in wlik'h they art; carried 
under penalty of confisc'ation hy the injured belligerent, 
rc'sults from the duty of neutrals to abstain from all 
participation in tlie war. On this ground 0(‘i'mariy lias Oennan 
vigoroiisly protestc(l against the manufacture and export by ^ 

American (irms of munitions of war for (b’cat Britain and '''‘V’/'}.. 

eUl-li). 

her Alik'S during the war of 1914-15,' but tlie American 
Ambassador in Berlin cairrectly jiointed out that the 
dcliveiy of war material by American linns to (tennany’s 

J Id. i:)8 1), 145. 

^ Pcarco lliggias, 448 ; and cf. Art. 7 of (VMiventiou V (ibid. 283). 

^ Cf. Pratt, xvii; Boniils, 995; Bueck, 590; l)u]>. I). M. Ang. 

204. In the (Jommercfu (1816, I Wheat. 382) sueli conduct was 
referred to a.s a deviatmn from strict iieutraJity, and in the Ikrwvda 
(1865, 3 Wall. 514) a.s an unneutral participation in tlie war. Similarly, 
in tlie Report of tlie .British Comn)i.s.sioiiers of danuary 18, 1753, the 
wapture of contraband goods was justified, 'because supplying the 
('neniy with wliat enables him better to carry on t he w ar is a (icjiart ure 
from neutrality’ (Martens, C. (’. ii. 48; Baty, \\ L. 117). 

^ The TimeSf November 13, 1914; February 5 and A|>ril 6, 1915. 

G 2 
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enemies was^no breach of national neutralilA^’^ and this 
was sii1)se(|uently admitted by Germany in reply to one of 
the United States Notes.- 

in the session opened on December 7, 1014, however, a 
Bill was introdneed into the Senate to mal<(' unlawful the' 
sale of t.M‘ms and ammunition to any country at war with 
whicli the United States is at ]X‘aee.*^ But the firohibition 
of the export of arjns and ammunition w'ould obviously 
operate seriously to the detriment of a beJligcu’ent w4io 
had o})tained the command of the sea, and llie President 
and th(‘ State D(‘partment strongly disappioved of the 
movement in its favour as beiiig distinctly unneutral, 
because, in the actual circumstances, it would ensure great 
beiudit to one side to the disadvantagf' of the other'.'* 

‘There is no power in th(' lilxecutive said Mr. Bryan, 
Secretary of State, in his letter to Mr. Stone, the clrairman 
of the Senate Foreign Relations Cbmmilt(‘e, in danuary, 
lOir),'^ ‘ to (n ever it t lu' sale of amnr unit ion to belligermits. 
4the duty of a neutral to I'cstrict tr'adc' in munitions of 
w^ar has never Ireen imposed l)y international law or l)y 
munici|)al statute. It lias never b(>CM tire poli(*y of this 
Government to prevent tire shipment of arms or ammuni> 
tion into bellig(‘ixmt terrilory, exeej)t in tire case of 
neighbouring American Repulrlics, and then only wdien 
civil strife prevailed.’ He then refers to the enormous 
((uantitii's of arms and ammunition finnislied by manu- 
facturers in Germany to Irelligerents in tire Russo- 
.lapanese and the Balkan wars, and he ])oints out that 
on December Id, 11)14, the German Ambassador [rreson ted 
a memorandum of his Government which stated that 
‘ under the genei'al jrrinciples of international law^ no 

^ The Times, Deceinlrer 4, 1014. - Id. Uebnuiry 10, 1015. 

Id. Dcceirrbcr 10, 1914. 

^ Id. Deconrlror 21, 1014; Uobrimry 11, 1915; and cf. the United 
StatOiS \k)to to Austria (id. August 17, 1015) ; and see (iarnor in 0 A. J. 
( 1015), aoO. M) A. 4, ( 1 9 in), 448 1). 
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exccptiou can be taken to neutral states^, letting wai* 
material go to Germany's enemies froin or throngl) 
neutral territory’. A resolution at the close of (V)ngress 
on March 4, 1915, was ameiulccl so as to make it perfectly 
clear that it could not be interpreted as emjiowt'ritig tlie 
exeeutive to interfei'O with the rc'gular shijuueirts of 
munitions* of war to beiligerents.^ 

No doubt the actual pi'acticc' of entrusting to the 
belligerent liimself the pow^ei's necessary for the restiriint 
of neutral trade which may Ih' injurious to his operations 
in fa(*4< arose liecause it was easy foi' tlu> Ixdligi'rtvid to 
jirotect himself l)y summary action, wliih'^it was not easy 
for the neut‘itil sovereign to give, him an (Mjual semirity. 
But tlie alternative method of making tlui neutral 
sover(\ign resjionsible for the conduct of his subjects 
would be at tended writh grave and obvious inconveniences, 
and therefore the |)i*eVention of traffic in conti’aliand has 
3 ‘emained simply an opiavition of maiitirne warfaix' on 
the same footing as blockadic'-^ The obligation which 
intejmational law im{) 08 es upon neutrals to afistain from 
trans})orting necessaries of war to the (ujemy of a belli- 
geixmt is conditional upon the belligerivnt possessing the 
necessary strength to prtwent such transport ; a ]X)wer 
whicli has lost tlie command of the sea has no more 
right to complain of tlve furnishing of munitions of war 
to its enemy by neutral individuals than it has to com- 
])lain because neutrals continue to trade with tlie jiorts 
of its enemy which it is unable to blockade. 

International law makes the carriagi^ of contraband 
unlawful, not because the act of supplying such artickis 
to a belligerent bjr a nentral individual is incompatililc 

^ Tht Times, Mai’ch 5, 11)15. 

“ Cl’. 0pp. 1. L. ii. 41)6 ; Halleck, ii. 24^ 4. ‘ A noiilral Ihik no right 
.said the (knirt in the Frnmisha ( 1855 , Hpinks, 293 ; 10 Moore, P. (1 50 ; 
2 E. P. (I 356), ‘ to interfero with the military operations of a belli- 
gerent either by suppiying his enemy with materials of war, or by 
holding intercourse* with a place wliich he lias besieged oi: blockaded.’ 
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with an attjtiidc of strict neutrality, but because to 
|)rovunit the reception of such articles by the enemy is 
on(^ of the recognized means of reducing the latter 
accorded to a belligerent in possession of the requisite 
naval [)()W('r, in spite of the injury therel)y occasioned 
to jHMitial traders. The actual intcJit with wliich the 
goods are sup|)li(‘.d, that is whctlier the neutrah merchaut 
is aiding anvnio (diuvandi or inerely miiwo cmamercAfmdi, 
doc's not (H)me into question at all. ‘ La saisie de la 
contn^bande de guerre says l)esj)agnetA ‘est une 
mcsiire de defense pour Jes belligcrants ; elle nd^st pas 
la re|)r('ssi()n d’un dclit dans la notion duquel rintention 
de nuire entreiait comine element essentiel/ 

And ini- ' l-bu‘ piiissaiiee neutre dcclarccl Count Bernstorff in 
K* his Note of Jidy 28, ‘ remplit tons ses d(*voirs en no 

(r4ai)- s'ecartaiit jainaJs ni de rinujaitialite la i)lus stricte ni 

Mmi , , . . r ^ 

riilo l)on<> dll sens avoue de ses traites. Les cas ou sa neutralite 

pbis util(‘ a un(‘ des parties belligerantc^s qu’a Fautix'. 
immy tJian toucheiit ct lie rattcignent pas. Cola depend des 

allot Ji(?r. o j 1 

situations locales (‘t d('s (virconstanees dii moment ; cela 
varie ; les pertes et les avantages se compensent et se 
balancmit dans la suiti^ du temps.’ Tlie fact that 
(h'rmany and Austria-Hungary cannot draw upon the 
American markets in the face of the naval superiority 
of Great Britain and her Allies does not maki^ it the 


’ Drs}). 1). I. 120,*!; cf. Ifansoinann, 45 t>. 

“ Mai tens, (\ ii. ‘150. 

^ ‘The usage of jiatioM.s\ wrote Ik'rnard in 1870 (Neutrality of 
(deat Britain in the AnuTican Civil War, .‘191 ), ‘leaves the beJligerent 
fr(H‘ t o tak(^ advantage of those entei jirises (se. eontraljaiid and blockade) 
so far as tli(?y serve his turn, and t-o repress tliein as well as he ean, 
so far as they assist his enemy, arming him for this jnirpose, at the 
ex}>(‘nse of the neutral, with two im})ortaiit poweis, the power of 
visit and seandi ou the high seas, and that of (Capture and condemna- 
tion. 'Fhe eireiim.stan(*e.s of a j)articular war may render such adven- 
tures very difiicult or very easy — exeeptionally serviceable to one 
helligiuont, pocnliarly troublesonui to another; but it does not, on 
any of these accounts, become the duty of the iK'utral sovereign to 
stop them, nor is he chargeable with unfriendliness or negligence for 
not attempting to do so.’ 
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duty of America to close her markets to tlu> latter. 8he 
is imder no obligation ‘ to equalize the dillerencc due 
to the relative naval strength of tlie belligerents ’ l)y 
])reventing all trade iji contraband. On the eontraiy, 
to deprive a belligerent of the fruits of his naval su])remacy 
under the established law of nations by piohilvtihg the 
export tfl him of the arms and ammunition wlnivh his 
command of the sea enal)les him to prevent his adv(n*sary 
from nx^eiving, would be, as is recognizcxl in the Ignited 
States, a distinct l)reaeli of neutrality. 

Where, liowever, a neutral state is so sitiuitc'd tliat, 
unless it prohibits the export from, or transit tbroiigh, 
its ten’itory%of articles recpiired by on<‘ of tlu^ belligei’ents 
for the maintenance of the war, tlu^ otlier bellig(‘rent 
will be compelled in self-defenee to ])revent such ai’ticles 
from, being imj)orte(l into the neutral country, or where 
such a prohibition wV)uld not ensure benefit to only oik^ 
side in the contest to tlie exclusion of th(‘- otluM*, the 
neutral government may, so Jong as it is actuated sol(‘ly 
by motives of self-interest, ejuito legitimately prevent 
its subj(H.*ts from trading in contj*al)an(l of war. 

During fhe present war of 1914 15 the Danish an<l 
Swedish Oovein meats have prohibited the expoi't of 
various articles of warlike use.^ (treat Biitain held uj) 
cargoes destined for Scandinavian ports until the govern- 
ment of the country of destination gave a guarantee 
against re-export to (Jermany, and arrangements were 
subsequently made to prevent sneh re-export of contra- 
band articles. On October 28, 1914, a Bill was passed 
by the Danish Parliament containing drastic regulations 
as to the destinations of ships or cargo to be importcxl int<) 
or exported from Danish harbours, to enable the Oovern- 
ment to give an effective guarantee to Great Britain as 

^ 8oo the lists in The Times, Novoinbcr 13 and December 7, 
1914 ; and cf. Gainer in 9 A. J. (1916), 393-4. 
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to DaniHli imports from America.^ In order to ciinuuate 
the l isk of a cargo being transferred to a German vessel 
during a coasting voyage, Norway and Denmark pro- 
hibited tlie dispatch of grain from the port of arrival 
to any other by sea ; an 3- grain to be forwa-rded had to 
be seiit l»y rail/^ 

tijllaiul.* l^arge quantities of tea exported from Englitnd found 
tluvir way into Germany through Holland till the latter 
country placed an embargo on the export of tea. The 
Dutch Government itself l)eeanie the sole consignee of all 
food-studs and nitrate destincrl for Holland ; it also 
j)rohibited the export of certain things either to Gei’inany 
or to other countries, but und<u* the Rhin/^ Acts it is 
oldiged to lot through to Gennajiy by the Rhine any 
consignments arriving either on a through bill of lading 
or the order of a merchant declaring that tlu‘y are in 
transit, or on proof by documents' of the ti’ansit/^ At 
haly. first Italy did not ])rohil)it the export of grain, but slu‘- 
was sul)se((uent ly rej)ort(Ml to have followed the lead 
of Holland and Denmark. The Italian (^verninent was 
also said to have put in force a decn‘e that shipments of 
(?0])per to Italian consignt^es or ‘ to order ' cbuld not l)e 
exported or traushi])ped. Tlie British policy of making 
effective arrangements with neutral countritjs for pre- 
V(yjiting the i*c-export of contraband goods to Germany 
received tJie approval and su])])ort of the United Slates 
Govenunent.^ 

> The Thws, October 30, 1014. ^ Id. October 28, 1014. 

^ Id. October 7 and November 17, 1014 ; and as to tiie Nothertinds 
Oversea Trust, wliieh is under heavy bonds to prevent goods consigued 
to it from being re-exported to Germany, see id. thily 31, 1015. 

’ Id. January 12, 1915. 



CHAPTER VII 


T1IJ5 INTERNATIONAL STATUS OF THE 
NEUTRAL INDIVIDUAL 

great iiiajoiity of theoi’ctieal writeis sii]){)oit the -imisis 
doctrine that a iKyutral stale is not responsible for the 
carriage of contraf)an(l by its subjects, and that a belli- 
gerent cannot conij)]ain of the sale of C(yitr‘al)and artich/s 
to Ids enen^^ on neutral territoi’y. Rut thei’c ar(‘ gn^at 
differences of opinion among jurists as to tlu‘ uaturt‘ of 
the compromise between the conflicting int(.M-ests of bc'l- 
ligerents and neutrals and as to tlu' legal status of the 
neutral merchant and tlie nature of his r(dation to the 
belligerents. 

With some writers there is a tendency to eliminate 
individuals altoget her from the theoy even of those state ami 
international relations in which tiny are particularly 
concerned. ^ In the society of nations’, says Kleen/ "all 'itidmiM 
neutral raghts and duties pass througir the stat(‘, as locadi 
intermediarv, the state' Iteing the irartv imnrediatelv 

. *' KU'cii. 

responsible amj having riglits.’ In order to bring tlie 
branch of the law of neutrality whiedi is eoneerned with 
neutral commerce into conformity \vith tlie view tliat 
international law is exclusively a la^v lyetween states, 
it is presented undei* tlie guise of a duly of aequiescenee 
on th(i part of the neutral state, and it is said that the 
helligerent states and the neutral individual can be 
bound by no obligation to each other. ‘Individuals’, 

^ Neat. i. 135. Boii»s.so,aii a,ss(‘rtcd in his Contrat 8o(‘ial that states 
and men are things of such ditl’eront natures that no true relatioii 
can be established between them (Cob. Cases, ii. 16). 
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says Opponheiin,^ ‘derive neither rights nor duties, 
aceording to international law, from the neutrality of 
those states whose subjects they are.’ ‘ All duties which 
might necessarily have to be imposed upon individual 
human beings ac(;ording to the law of nations are not 
internatk)nal duties, but duties im])Osed by municipal law 
in a(?cordance with a right granted to or a duty imposed 
upon the respective state by international law.’ 

t'arriage of contral)and, he contends, is a mere com- 
meixvial adventure, undeitaken at tlu' pcu'sonal j’isk of 
the n(>utral trader, and not an offence against international 
law ; and he asserts that when belligerents seize and 
punish neutral carriers of contraband on the opevn sea 
without their home state having a rigid to interfere, 
individuals aj)])car simply as objects of th(' law of nations.*' 
The duty of neutral subjects to comply with the injunc- 
tions of belligerents regarding certaih forms of prohibited 
trade is, l)e says,' ‘a duty imposed upon them l>y these 
very injuFictions of the belligerents and not by inter- 
national law^ The carriage of articles of contraband by 
neutr’al merchantmen on the open sea is, so far as inter- 
national law i.s concerned, ‘ quite as legitimate as their 
sale. The carrier of contraband by no means violates 
an injunction of the la\v of nations. But l)elligcrents have 
by tlie law of nations the right to prohibit and punish 
tlu? cai’riage of contraband by neutral merchantmen, 
and tlie carrier of contraband violates, for this reason, 
an injunction of the belligerent concerned. It is not 
international law, but tlie municipal law of the belli- 
gerents, which makes carriage of contraband illegitimate 
and penal.’ 

‘The only du,ty of the individual’, says HalV' ‘is to 
his own sovereign. . . . At the same time the only duty of 

i I. L. ii. m 4. 2 19^ a 396^ 

* Ibid. ii. 364. Ibid. 495-6. • « 1. L. 77. 
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tlie belligex*(^nt state is to beings of like kind witii itself ; 
and it is merely bound to behave in a ])articnlar manner 
to tlic neutral iiidividiial because of the international 
agreement Avhieh sets limits to the severity whicli may 
bo used in repr(\ssing Ids noxious acts.’ It is said that 
the powers witli winch belligerents are investcid are not 
eonferrc^l directly l)y international law, but are takeiU 
and given in conforndiy with it. When neutral individuals 
sulTei* under tlu^^ rules of maritime capture, ‘ this happens 
because international law requires that the states to 
which they Ixelong shall not protect- them from the 
consequences of such serious misdeeds wlien imposed by 
other statcifi in accoi'dance with aece|)ted pracdice 

Similarly, Professor liolland objects to tlie sei/airc' of Hollaiul. 
a contral)a'nd carrier Ixdng regarded as an exercisi^ of 
authority by a b(‘lligerent state ovcu* a neuti’al subject ; 
and he contends t hat* a direct relation between a belligerent 
state and individiuil sidqects of a neutral states ‘ should 
never be recognized by international law, whicli ouglit 
to be regarded as oc(;upied exclusively with lights and 
duties subsisting between state and state ’.- ‘ iMter- 

national law’, he says,'^ ‘always deals with the relations 
between states, and has nothing to do with tlu’ cont raliand 
trader, except in so far as it (hqirivcs him of tlie ])rot(.H*tion 
of his government.' He accoi’dingly suppoits the doctrine 
that carriage of contraband is not a lireach of intiuTiat ional 
law, and on that ground criticizes some of the clauses 
usually inserted in British Proclamations of Neutrality/^ 

In the same way. Dr, Higgins says that contraband Higgins, 
trade is not internationally unlawful,^ and Dr. Pawley 
Bate contends that the neutral merchant involved in tlie B<atc. 
carriage of contraband docs not offend against inter- 
national law, but only against the ordinance and interests 

^ Lawr. Prin. 72 - rhiris])ruden(;e, 371, 384. 

lifit ters, 124.. Neutral Duties, 8; LcUers, 113, 

^ Hague Peace Gonf. 464, 
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of the belligerent affected.^ Douglas Owen says that 
there is nothing in itself illegal in the shipment of contia- 
band to belligerents, and that neutrals are within their 
strict rights in transporting articles of that nature, while 
the exercise of such right is attended l)y tlio concurrent 
beiligereiA right of seizure and confiscation of the pro- 
hibited goods.- 

The particular branch of the law of neutrality to which 
tlici law of contraband belongs appears, howeveu', to 
involve in practice a direct rtdation betw('en the r(‘speetive 
belligtu'ent states and neutral individuals;** and the act 
of transporting contraband in spite of the prohibitions 
of a lielligerent in a ])osition to punish such tMiinsport by 
the seizure and confiscation of th(‘ noxious goods appears 
to amount to a direct violation of international law and 
to constitute a breaeli of ii duty impostMl by that law 
immediately on all neutral individuals. This view that 
those subjects of mnitral states who engage in contraband 
ti’afiic, as owners of tlu‘ noxious goods or of the ships 
which carry tliem, therx'by otfend against iTiternational 
law, and that the ladligcrent who seizes the ])rx)perty 
during tlie voyage and procures its eondemnaiion in the 
prize court is, as it wtvre, justly punishing p(M’sons who are 
guilty of a 1) reach of tljat law, is sujiported by the language 
of Biitisli Proclamations of Neutrality and was also the 
view takcMi by Bynkershoek and the earlier jurists. 
Similarly, Ortolan speaks of traffic in contraband as 
‘ un commerce illieite en vertu des lois internationalcs 
and Duer^ and dhidor " consider it to l)e an otfence against 
tlie law of nations for the subjects of a neutral country 
to carry (;ontraband of war to a l)elligei*ent. 

^ Declaration of lAndon, 2, 13. 

- Declaration of War, 101, 188, 349. » qi Cob. Cases, ii. 283. 

Quest, IvH . Pub. bk. i, chap, 9 (cf. pp, 13 5, supra). 

*' Hegles Int. ii. 106. 

Marine Insurance, i. 751-3. " Cases,* 980, lOOO. « 
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Twiss .show.s that the fac^t that an individual citizen Twi.ss. 
of a neutral stale should be liable to be treated as ai\ 
adherent of a belligerent power, wliilst the nation itself, 
of which he is a nieniber, maintains neutrality, presents 
no difficulty. As th(‘ trav(‘lk‘r becomes subj(>ct to the 
laws of tlie state wherein he is sojourning witluhit any 
(ionfliet •thereby arising between th(‘ sovereignty of the' 
state of whicli he is a natural born subjc'ct and tlie 
sovereignty of the state whereiji he is sojourning, so 
the merchant on the higl\ seas may ])e(‘ome su[)j(‘(d to t he 
c^ommon law of the highway of nations witiiout any 
j)rejudi('e thcj*eby resulting to tlu^ sovereignty of the 
nation of ^^diich he is a citizen A llontils tix'at s neuti al 
individuals in. a similar way,- while Kleen admits that Klo.-n. 
in tlie cases in whic h, by virtue of tlu^ concc'ssions of 
positive international law, neutral individuals ar(‘ aban- 
doned to their own' action with regard to Ix^lligereuts, 
as, for exam])l(\ where thi' law of contraband and tli(‘ 
light of visit and search are a])]jlicd to luuitial shi})s on 
the high seas, there is an exception to the principle that 
neutrality is tlie all'air of tlu^ state alone. Jn his cosnio- 
jiolitan cliaractcr tlie neutral individual may have din‘ct 
relations with the belligerents without the intc'rvention 
of his own state ; he may find liimsdf under tli(> civil 
or criminal jurisdiction of a foreign belligerent state in 
the (piestions of neutrality of which tlie judicial decision 
lias been left by positive international huv to the local 
bel ligeren t j u i Isd i c t io n . 

Lorimer also recognizes that the individual, qua Loriinc 
person, has a separate international status which, in 
certain matters,^ leaves the (piestion of Ix^lligerency or 
neutrality open to lus personal decision \ iji these mattcas 
he enters into direct relations with the belligerent states.^ 

‘ TwisH, Wav, 4:U) 8 (§ 215). 

Kloeii, Neui/i. 127 J), KU-t. 2X^ 4. 


“ Mamicl, DOS t). 
LovinuT, ii. liiT, Hit 5. 



94 


LAW OF CONTRABAND OF WAR 


Lawrenco, Lawrence speaks of the ‘ rights and obligations of 
belligerent states and " neutral individuals In the 
Middle Ages, as tie points out and as we have already 
seen for ourselves, the growth of trade forced commercial 
questions upon the attention of rulers long before the 
id(‘a arose that states as corporate bodies had any duties 
towards one another in the matter of neutrality Tlie 
direct relations thus created ))(tween beiligerent states 
and neutral individuals have continued to subsist to the 
])resent day, and are regulated by that part of tlie law 
of neutrality to which the law of contraband belongs. 
Wobtlake. ‘ A positive nde of international law says Westlake, - 
‘ may treat certain conduct of an individual asi unneut rai, 
allowing the injured belligerent to repress it by action 
on the individual wherever such action is possible without 
violating mmtral territory, and precluding Ins lumtral 
state from defending him against such repression, while 
tliat state is not called on to join in the repn'ssion.’ 
‘ It remains true that international law is tlu' law of 
states, but there is no solid reason why states should not 
agree by such law that tlie responsibility for certain acts 
and tlieir repression shall rest with the individual and the 
state directly concerned.’ ^ The result may not be logical ; 
but ‘the existing rules as to neutral duties embody 
a compromise, and a compromise, unlike a principle, can 
have no logical consequences 

Tins The rules relating to contraband and other kindred 

topics, such as blockade and unneutral service, merely 
down the ])ositive rules for determining the distinctioii 
latioiial between general commerce and tlie acts which a belli" 
gerent with sufficient command of the sea is entitled to 
regard as unneiitral because of their interference with 
his maritime operations.'^ The origin of the belligerent 

^ l,awr. Prill. 055- 6. ^ T. L. ii. m, ^ 197. 

* Ibid. 190. " Cf, ibid, 193-4. * ^ 
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rights and the correspontUng neutral dutit's is to be 
found, as wc have seen, not in the basic principle of 
modern neutrality which enjoins a loyal abstinence from 
real paidieipation in a war on the part of tJiose wlio do 
not avowedly participate in it, but in usage and custom 
engendered by tlie practice of nations in timej^, pHor to 
the grovtth and general recognition of this principle, 
which in no way ali'ects the law of contraband. Recent 
international regulatujns have treated the law of ikmi- 
trality as involving in some cases a direct reflation between 
the- belligerent states and neutral individuals. Arti(‘les 

10 and 17 of the Hague Convention V of 1907 ^ recognize 

•* 

a definite international status of ‘ neutral persons \ 
Under Article 4 (2) of the Hague (■oiivention Xll of 
1907 a neutral individual was given a right of appeal 
in eertain eireumstances to the International lh*ize Court 
which it was the objhct of that convention to (‘stablish ; 
l)ut the rigiit was expressly resci'vetl to his country io 
forbid him to bring the ease before the court or to nnder- 
i:ak('. the proc^eedings in his ])lace.’* Similarly, Aificde (14 
of the Declaration of Londoj) r(HM.)gniz('s tlu' imnu'dia-te 
riglit to coTnpensation of a neutral merchant injured by 
an unjnstihable seizure. 

^ Oearce Higgins, 28n (>. 

^ Cf. (ipp. I. Ia i. 3t>r). 
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CHAPTER VIII 

NEORSStTY OF DlCSTlNATION FOR EMI’LCYj^tE'iSiT 
IN NAVAL OR MILITARY OPERATIONS 

' Thk tlicorotical bat<is of tlic law of contraljand hitherto 
iniivei-sally recognized is tkat naval or military exigencies 
alone shall lie taken into aeeonnt in determining the 
contraband chai’acdta* of goods, and that a belligerent 
is only entitled to prevent neutral traders from transport- 
ing to Ills enemy such articles as the latter may requires 
for th(^ pr<)s( (.*iition of liostilities against him. Tlui law 
of contraband must not be used to make the non-com- 
batant |)0|)uiation suffer directly as individuals so that- 
they may bi' indiUH'd by tlieir sufferings to })ut jiressure 
u])on their goviuiunent to end th(‘ ward The character 
of an article must therefore be detei'inined by the use to 
wliich it will ])e put. Thei’C are some objects, sucli as 
arms and ammunition, called ‘ absolute ’ contraband, 
which, when destintal for the enemy, carry their contra- 
band cluiracter on their face. But there are other 
objects, such as food-stuffs and clothing, and many other 
articles of use alike in peaee and war, called ‘ conditional ’ 
contraband, which may be as essential to the prosecution 
of hostilities as arms themselves, but with regard to 
which the conditions of seizure require to be defined 
with snlficient precision to prevent their lieiiig treated 
as contraband when clearly destined' simply for the 
immediate use * of individual members of ,thG civil 

^ Hall, f. L. (i51-2 ; Dup. I). M, Ang. 252 ; Moore, Dig. vii. 681, 
691 ; tliirBemaim, 46 S. 
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population. Iii the case of article" of the Jatter kiml 
there must be not only a destination to the enemy but also 
a presumption that the goods will be used for warlike 
puij)0S9S ; a destination d'emploi is requhed. in addition 
to a dedinqjtion de direct iond Their contraband character 
is thus conditioned upon the existence of thm specific 
desiinat 1^)11 ; hence the name. 

But if the belligerent government, whose function it is 
to supply the armed forces, also undertakes the function 
of supplying the civil population, it becomes impossible 
to distinguish between the one destination and tire other, 
even though the department in questiop may be a civil, 
department.* When the state which is conducting war 
takes upon itself tire conduct of commerce it may be 
held to impart a belligerent taint to its trading. Although 
Great Britain and the United States vigoi'oiisly protested 
against the attempt* of Russia at the outlircak of tlie 
Russo-dapanese war to treat provisions and other articles 
of double use as ' unconditionaUy contraband \ no demur 
was apparently made against her subsequent reservation 
of the right to consider as contraband food consigned 
to the Japanese Covernmenf ,- 

Article of th(? IJeclaratioii of London jirovides tliat 
conditional contraband is liable to capture if it is shown 
to b( destined for the use of tlie armed forc(‘S or of 
a government dejiartment of the (memy state, iink'ss in 
the latter ease? the circumstances sliow that the goods 
cannot in fact be used for the purposes of tlie war in 

‘ Ct’. Kloen, Coni. ^2 ; Xeut. i. 375 -7. 

2 Infra, p. 135. During llio Door war Great Britain wan i)repar(Ml 
to seize articles conditionally contraband destined for tlie enenjy's 
governnient or agents,* jnovided they were aKso shown to l)o actually 
intended for the jiiup))ly of troops or adapted for their use (cf. infra, 
p. 133), Prior to the establishment of the principle of ‘ free ships, 
free goods ’ b^ the Declaration of Paris (supra, p. 8) in 1856, there 
was no need to invoke the law of contraband for the condemmation 
of merchandise consigned directly to enemy anthorities (cf. Baty, 
South Africa, 3 ; Ath, Jones, 48-9). 
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progress. This exception, as appears from the Report^ 
is intencled to apply to such a case as where food-stuffs, 
or other articles of conditional contraband, ^ are destined 
for the use of the civil government of a colony during 
a European war which does not in fact affect the colonies 
of the belligerents, since the resources of the civil govern- 
ment of the colony could not be drawn upon for\he needs 
of the war. Tlie condemnation of articles sent, to a civil 
government department is justified on the ground that 
* the state is one, although it Jiccessarily acts through 
different departments. If a civil department may 
freely receive h^od-stuflfs or money, that department is 
not the only gainer, but the entire state, including its 
military adminivstration, gains also, since the general 
resources of the state are thereby increased.’ 

The fact that in the present war of ]()14 ~15 all the 
continental armies are conscript armies raised in accor- 
dance with Scjharnhorst’s idea of an armed nation goes 
still further to destroy the old distinction between the 
armed forces of a nation and the civil population. Jf the 
army is the ^ people in arms food for the people is 
necessarily, to a great extent, food for the army.'* Foods 
may be imported for tlie use of civilians, Init it is quite 
certain tliat if the army wants them it will take them. 
In the case of blockade the doctrine that war is a conten- 
tion between states and not private persons, and is to 
be waged against the public forces of a state and not 
against its private citizens, is entirely disregarded. In 
the American (jivil war the victory of the Union was in 
great part due to the ruthless blockade of the Southern 

^ P. P. Misc. No. 4 (1909), 48-0 ; Pearce Higgins, 588; infra, p. 265. 

2 Other than gold or silver in coin or bullion or paper money, 
which are expressly excluded from the excei^tion in qu^tion. 

^ P. P. Misc. No. 4 (1909), 48; Pearce Higgins, *687-8, By a 
‘government department’ is meant one dependent on the central 
power, and local and municipal bodies are not intended to be included, 

^ Of, Editorial Comment in 9 A. J. (1915), 212.' 
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States ill pursuance of the Northern policy to cut off not 
only military supplies, but everything that rendered life 
tolerable for the enemy population. In view of this 
admitted practice there can be no universal rule based on 
considerations of morality and humanity against the 
stoppage of articles of conditional contraband f^^hen not 
clearly destined for the use of the armed forces of tlie 
enemy. 

In reply to a memorial of complaint from a number of 
Hamburg merchants against the Frencli attemjit to .ittitudo. 
declare rice absolute contraband in lcS85, Prince Bismarcli: 

^^tated that it belonged to the belligerent powers to say 
wliat they iitended to treat as contraband, and that 
‘ the measure in question has for its object the shortening 
of the war by increasing the difficulties of the enemy, 
and is a justifialilo step in war if impartially enforced 
against all neutral ships Again, in 1892, in answer to 
a motion brought forward by the Radical party urging 
the government to take steps to secure a guarantee for 
the immunity of private property at sea in time of war, 
tlie Imperial (liancellor, (bunt von Caprivi, declared : 

‘ If some one equipped a ship to supply th(' wants of the 
enemy, then tlie other side would try to capture those 
supplies, even if they consisted only of food-stulTs and 
raw material indispensable for the enemy *8 industries. 

And I must say that if states act in this way they only 
use the means which the v^ar gives them. In such conduct 
I should see absolutely no barbarity, or any diflerence 
from the measures taken in a war on land. And I believe 
that, inasmuch as no naval war has been waged on 
a largo scale since, the days of Nelson, views about naval 
war have arisen which under-estimate its force and its 
^ power.’ ^ 'Moreover, in the present war German practices 
have tended to obliterate all distinctions between 
’ ^ Tlie Times, March 2, 1915. 

H2 
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civiliajis and combatants, and it i>s therefore not for 
Germany to complain if, in the application of the law 
of contraband, tlio general principle that the civil popu- 
lations of the countries at war are not to be exposed 
to ti)9 treatment reserved for belligerents is not rigidly 
observed.^ 

’ As to the elTect of the German decree of Jarniaiy 25, 1915, placing 
the grain and hour sin)})ly of the Emj>ire under government control, 
in still further obliteratijig the distinction between absolute and 
conditional contraband, of. infra, pp. 187-8, and Garner in 0 A. 
(1915), 984 0. 



CHAPTER IX 

ATTEMPTS TO ABOLISH CONTRABAND 

SOMK treaties granted a full and entire fr(‘edoin of 
commerce between neutral and belligerent witfioiit any 
kind of restriction relative to eonti*aband, so tiurt even 
arms were allowed to l)e frc'cly earrical to the enemy. 
I)e Martens mcjitions a convention of this eJiaraetej* of 
1408 l)etween England and the Duke of Brittany.^ 
Complete freedoan of trade was similarly sti])ulat(Hl for 
in Article 11 of the treaty of alliance and friendship 
entered int(i betweeii England and INntugal in lbl2.2 
This treaty was rejiewed in All notion of contra- 

band was also suppressed in tlie tre^aty of [X'acc and 
alliance of HiOl betvyeen l\)rtugal and tlie Unit(M] Ih'o- 
vinces, by Article 12 of wliich the unrestrained right was 
conceded to carry articles of tlnrt nature to ih(‘ Ix^ligi'nu)! 
enemies of eithej' of the contracting parties. ^ By A rtieh^ 1 3 
of the treaty of 1785 Ixdween the Lljiited States and 
Prussia the, contracting powers dedared tliat, in eas(‘ one 
was at war while the other was at peace, such articles as 
arnivS, ammnnition, and military stores cai’ined in the 
vessels or by the subjects or citizens of the mmtral to 
the enemies of the belligerent shoidd not l)e dcxmied 
contraband so as to induce conliscation or condemnation 
and a loss of property to individuals. But it was to be 
lawful to stop such vessels and articles, and to detain 
them for such length of time as the captors might think 
necessary to prevent the inconvenience or damage that 
jnight ensue from their proceeding, subject to tlie pay- 
ment of compensation for the loss occasioned to the 

1 Precis, ii. 265, n. (a) (§ 318); Hyra. V. ii. 159; and cf. Bocck, 596* 
Duin. VI. i. 239 • Chal. ii, 263^ 

Bum. VI. ii. 8.3; Chal. ii. 272. * Dimi. VI. ii. 308. 
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proprietors; and it was further to oe allowed to the 
captors to use the whole or any part of the military stores 
so detained on payment of its full value to be ascertained 
by the current price at the place of its destination. 
This provision w^as renewed in 1799 and declared to be 
still in force in 1828.^ 

The abolition of contraband was also proposed by the 
United >States in a note of Mr. Secretary Maixw of July 28, 
1856, to the Russian minister at Washington and 
that the neutral trader should be allowed the same 
freedom of commerce in war that he has in peace has 
been propounded as ideally correct by some theoretical 
writers. At the Institute of International ^aw in 1874 
Lorimer advocated the absolute freedom of trade between 
belligerents and ncutjals, and the consecjuent suppression 
of the right of visit and search.'^ This position was also 
supported by Coceeji, Kliiber, Rayneval, and von Bar, 
while Pierantoni and Klecn looked u])on it as the ideal 
of the future to which international opinion and practice 
would gradually tciid.^ In 1901 the abolition of contra- 
band was strongly advocated by the Bavarian general 
von Keller,^ but the German jurist Herr Perels was 
entirely opposed to the idea,® which has generally been 
regarded as an unattainable ideal and (jnito impracticable 
at tlie present time. 

Wq have already referred’ to tlie discussion at the 
Second Hague Conference in 1907 of the British proposal 
for tlie eompletc abolition of the doctrine of contraband. 
In the instructions to the Britisii delegation at that 
conference Sir Edw^ard Grey declared : ‘ His Majesty’s 

^ Marten.s, Rec. iv. 42~3; vi, 678-81; Sup. xi. 610-20; Hub. and 
King, 140-59 ; Moore, Dig. vii. 676. 

- Westlake, I. L. ii, 288, n. 1. ® Beckenkamp, 17. 

^ 21 Ami. Ill, 157-8; Beckenkamp, 15, n. 2; Kleen, Cont. 44. 

® Beckenkamp, 79. 

^ lut. offent. Secrceht, 237. n. " Supra, p. 10. 
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Government recognize to the full the desirability of 
freeing neutral commerce to the utmost extent possible 
from interference by belligerent Powers, and they are 
ready and willing for their part, in lieu of endeavouring 
to frame new^ and more satisfactory iiiles for the preven- 
tion of contraband trade in the future, to abajidmi tlie 
principle*of contraband of war altogetlier, thus allowing 
the oversea trade in iieutral vessels between belligerents 
on the one hand and neutrals on the other to continue 
during war without any lestrictioii, sul)ject only to its 
exclusion by blockade from an enemy's [)oi-t.'^ At the 
opening of Ihe conference the British delegates accord- 
ingly made^ the following declaration*: ' in order to 
diminish the difliculties encountered l)y neutral com- 
merce in time of war, tlic Government of H. B.M. is 
prepared to abandon the juinciplc of contraband in case 
of war between the Pow^ws which may sign a eonventiou 
to that efloct.’ 

Many specious arguiiuuits weio urged in support of this Tho 
deelaration.''^ and on the vote being taken in committee thSn. 
it was affiruied by the delegations of the following twenty- 
five states :* Argentina, Austria-Hungary, Belgium, Brazil, 
Bulgaria, Chile, China, Cuba, Denmark, Great Britain, 

Greece, Italy, Mexico, Netherlands, NojAvay, Paraguay, 

Peru, P(?rsia, Poj’tugal, Salvador, San Domingo, Serbia^ 

Siam, Sw^edcn,*and Switzerland. . Negative vot(‘S were 
given by tlie delegations of four great powers and one 
small state : France, Germany, Montenegro, Russia, and 
the United States of America. And the delegations of 
five states abstained from voting : Spain, Japan, Panama, 
Rumania, ajid Turkey. But Spain afterwards adhered 
to the I’esolution.^^ 

• 

^ P. P. Misc. No. I (1908), lG-17 ; Peai re Higgins, 622. 

2 La Deux. Conft^r. i. 257-8; Westlake, I. L. ii. 287-8; Col, Paps. 

519-20; Desp. D. L 1275; Boidin, 18L-8; Dup. D.M. Conf. 270-88. 

^ Westlake, I. L. ii. 288 9 ; Desp. D. I. 1275-9, 
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Ultimate The fourth committee having decided on September 24 
oUKe^ hot to pursue the matter fuBther at the then conference, 
proposal gjj. Ed^v^ard Fry issued to the delegations winch had 
supported the British proposal an invitation to a meeting, 
accompanied by a draft to which he proposed that they 
should aU adhere, declaring that in case of war between 
any two or more of the contracting powers, ^-iio non- 
contracting power being a party, ‘ (1) goods belonging to 
a subject of a neutral contracting power on board neutral 
or enemy sliips cannot l)e condemned as being contra- 
band ; (2) the flag of a neutral contracting power (‘ovej’s 
all goods on board Of the twxmty-one delegations which 
attended this meeting besides the British, only that of 
Haiti supported the latter in being ready to sign. All 
the otliers supported or acquiesced in tlio view which 
M. de Kapos Mere (Austria-Hungary) and ( k)unt Tornielli 
(Italy ) took the lead in expressing. Their votes liad been 
given as a part of the ])roeecdings of the conference, 
of which the principle was tliat unanimity or an ap])roach 
to it was necessary for a result. To sign at the conference 
a convention outside it would damage^ the couhn'cnce, 
and might prevent the powers from agreeing to another.^ 
I'hus even the ])artial abolition of contraband by 
agreement between tlie powers then desiring it was not 
effected; and in view of the unfavourable reception 
accorded to the original proposal by the iiiajority of the 
great pow(>rs, it was not renewed on tlu> occasion of tlie 
Naval Confereiice of 1908 9. But a proposal for the 
abolition of conditional contraband, also previously 
suggested at the Hague Conference in 1907 by the United 
States, was made at London and I'cceived the support 
of a few powej’s, but had to be withdrawn.'* 

^ Westlake, 1. L. ii. 289 ; Col. Pa})s. 595. 

» P. P. No. 4 (1909), 29. 

3 P. P. id. 94 ; No. 5 (1909), 190- 7. 
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(X)NI^RABAND AET]( J.ES 

The edicts of ihe (diuicdi trca((Ml as contrabaiKl arms 
a)id aoiiiiujutioii, Die raw matcrjals serving for theii’ 
inannfactiire, timber and other inaterials for the eon- 
struelioii of ^hips, and also provisiousd Before the six- 
teenth eentiny the distinction had hardlv^ conu^ to be 
taken betAveen the traifie wJiieii neutrals might, and (hat 
which they might not, lawfully carry on with eountric'S 
at Mail'. As soon as we can distinguisli a particular kind 
of trade Mdiich a belligerent may |)revent lu'utrals fiom 
engaging in Math his enemy, vv(> also find two distinct 
tendencies Mi'th regard to the prohibited articles, the one 
in favour of the jirevcntion of neutral trade in wc'apons 
and munitions of Mar alone, the other in favour of 
a prohibition of all sup])lies M;hieh might Ix'- uscvful in any 
way for Mairlike purjioses.^ 

England and Holland, as great maritime powers, 
mnployed in iiractiee extensive and elastic lists of contra- 
band, the contents of M^hich iveie determined in eacli ease 
according to the jiarticular circumstances of tlie war in 
progress,’^ The folio wing is a list of prohiliited articles 
Mdiich M\as contained in an English Order in (’ouiieil of 
July 27, 1589 : ^ , 

^ Kys, Orig. 224 ; Klocn, Cont. 154, n . ; Kent. \ 350. 

I^wr. Prin. 607 ; Westlake, 1. L. ii. 278. 

3 Klccn In 25 R. 1). I. 135, 149-50. 

Choyiioy in 20 K. H. II. (1005), 663 ; and ef. Maryden in 67 Naut. 
Mag. (1898), 445-8. 
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MmiitimH. V ichials. 


cables 

callyveivs 

leade 

; bacon 

masts 

muskettes 

matchc 

come 

anchors 

armour 

ordinance (not 

1 wheat 

cordage 

powder 

belonging to 

■ rye 

pitch * ^ 

brimstone 

the ship) 

barley 

tarr(i 

saltpetre 

canvas 

mealO 

tallow 

boulletts 

Dantzig pol- 

: beanes 

pitclistonos 

eo))per 

daynos 

peason and 
sucli like. 


Ill 1592 tlie Privy Council gave a very wide delinitioii 
to ' canvas arul in 1597 a new list of ‘ prohibited ’ and 
‘ licit ’ articles was drawn up at tlie recpiest <?f the Danish 
amliassadors, as follows : ^ 


Pro/ri/>i/ed Arfides. lAcif Arlides, 


cables 

ordinance 

wheat 

butter 

beanes 

cordage 

sailyards 

rye 

cheese 

iron 

gunpowder 

j.)ilch 

meale of 

bacon 

stcele 

hempc 

tarr 

w'lieat 

stockfisli 

copper 

masts 

saltpetre 

or rye 

pease 

rosin 


Spanish The transport of naval stores w as proliibited by Spain 
piaotitt. llolland, and in 1625 the Spanish 

admiralty courts were directed to include provisions, 
medicines, and tobacco among prohibited merchandise.* 
Tobacco was included as victuals, on the aground that by 
its use the consumption of victuals might be prolonged, 
and it Avas only on the ground tliat this inference was 
erroneous tliat letters of reprisal were granted in England.^ 
Elizabeth accpiiesced in the principle of the placaat of 
1599, by which the Dutch prohibited the carriage of all 
goods whatever to the Spaniards, as ' an effect of great 
necessity which ‘had no law 

1 Cheynev, in 20 E.H.U. (1005), 669. 

- Nys, Ong. 226 ; Kleen in 26 R. D. I. (1893), 143, 160. 

« Westlake, I. L. ii. 278. * Twiss, War, 247 (§ 126). 
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France, on the other hand, being insignificant as a naval 
power till the war of 1672, desired a more restricted 
prohibition of nenti‘al commerce. The ordinances of 
1543 and 1584 prohibited only munitions of war ; ^ in 
the negotiations of 1501) between Elizabeth and Ilcnry IV 
Avith regard to the (‘xemption of French subjcicdj? from 
search, ftenry wished to limit his undertaking to the 
carriage of enemy’s goods and the carriage to the 
Spaniards of ‘ arms, munitions, or other instruments or 
materials of war aiid tlic French representatives w qw 
expressly unwilling to include provisions in tlic list. 
In the al'ortive negotiations for a treaty in 1602, the 
draft, pr()ba|)ly emanating from the Freneli side, which 
wa,s discussed by the English and French eommissioners, 
proposed by Article 6 oiily to prohibit the carrying any 
kind of arms to the enemy, though accompanying this 
with a proviso that lh(‘. liberty of commercic should not 
be abused by the subjects of either power to tlie i)rejudice 
of ilie othei'. Sijuilarly, Henry was less tok'raut than 
Elizabeth of the Dutch placaal of 1591). While the other 
powcrrs of Euiop^'. ])assod it over in silence, he merely 
directed his subjects to submit to it for the limited period 
of six months. 2 

The early treaties which distinguish btrlweeu lawful 
and unlav fill neutral trade with a belligerent do s(j only 
in vague and general terms and contain little partic-ular 
enumeration of the prohibited articles. Owing to tlie 
origin of tlie law of contraband in the action of belligcu'ents 
to protect and defend their own interests at a time wlien 
there Avere no generally recognized rules of international 
law to govern thpir relations Avith neutrals, the power to 
determine what things should be includec] in the forbidden 
class naturally became vested in the sovereign of the 

^ Boeck, 37~8 ; Dup. 1). M. Ang. 55, n. ; supra, p. 34, u. 4. 

^ Westlake, •!. L. ii. 278''-0 ; cf. supra, p. 40 and n. 3. 
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country interested in stopping the noxious traffic.^ At 
the end of the sixteenth century the principle was definitely 
established that it belongs to a belligerent to settle the 
list of contraband articles according to the circumstances 
of the war, either by an express de(*laration of the govern- 
ment formally notified to neutral {lowers, or by the 
decision of {larticular cases brought before the prize 
coiuts for adjudication. 

Upon this principle was based Article 20 of tlie olfensive 
and defensive alliance concluded at Southampton on 
September 17, 1025, between Charles 1 and the United 
Provinces,^ which was one of the earliest treaties to 
contain anything ap])roaching a detailed category of 
conti*aband articles. The article referred to declared 
that ‘ all contraliand goods, as are victuals and munitions 
of war {nmnitwm de bo ache et de guerre), ships, arms, 
sails, cordage, gold, silver, co|)per, iron, lead and the like, 
wheneesoevcM* they are carri(Ml to S[)ain or to any other 
country subject to the King of Spain or his adherents, 
shall be good prize together with the shi])S and men 
that they shall carry’. On Decendicr 31 (Charles issued 
a proclamation specifying the goods liable to seizure 
under the treaty ; ^ and as difficulties arose with regard 
to the meaning of what it summarily described as materials 
for ships or munitions of war, a further proclamation 
was issued on March 4, 1627, specifying as contj aband : 
‘ordinance, arines of all sortes, powden*, shott, match, 
brimstone, copper, iron, cordage of all kindes, hempe, 
saile canvas, danucc pouldavis, cables, anchors, mastes, 
rafters, boate ores, baleks, capraves, deale board, clap 

^ Ny.s, Grig. 226-7 ; Dtip. 1). M. Conf. 21, 264 ; Hautefeeiille, Keut. 
ii. 318 ; Kleen, Neut. i. 354. 

- l)um. V. ii. 478 ; cf. supra, pp. 11, 51. This is the tre*aty which 
affords the first official mention of the word ' contraband ’ as used 
in international law to denote a prohibited neutral trade with a belli- 
gt>reat. 3 Hym. VIII. i. 184 ; Twass, War, 235-6. 
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board, pipe staves, and vessels and vessell stnffe, pitch, 
tarr, rosen, okam, come, graine, and victiialls of all 
sorts, all provisions of shipping, and all nninition of 
waiT, or of {sic) provisions for the same.’ ^ 

The rigid of a belligerent state, in oj’der to meet the Opinion 
special requirements of a particular war, to dj^iwhip at 
its coniiSenccment a list of articles to l)e contraband 
during its continuance was lecognized in an o|)ini(>n 
given by Sir Leoline Jenkins to (harles 11 iu 1(>74 witli 
reference to a case in which [)itch and tar belonging to 
English subjects on board a Swedish vess(‘l bound to 
Rouen had been captured by a Spanish privat('er during 
war between^ France and Spain. He began Ivy pointing 
out that such goods were- not made contraband by tlu^ 
Anglo-Spanish treaty of 1(107;- and tticn went on to say 
that unless they were aifected by being in the Swedish 
ship, they ‘ cannot Ik^ judged by any other law but by 
the general law of nations ; and then 1 am humbly of 
opinion that nothing ought to bo judged contraband by 
that law iu this case but what is directly and immediately 
subservient to tlic uses of war, except it be in the ease 
of besieged places, or of a general notification made l)y 
Spain to all the world tliat they will condemn all tlie 
pitch and tar they meet with 

During the seventeenth, eighteenth, and earlier part Later 
of the nineteenth centuries a very great many treaties were .stJpuUi- 
concluded Ixdween numerous states for the purpose of ^*^’*'^* 
settling what articles should be regarded between the 
parties as contraband of war.'^ But while they accentuate 
the marked difference we have noticed Ijetween the 
French and English points of view, it is impossible to 

^ Kym. VIII. ii. loO; Rob. (Joi. Mar. 65 ; of. Mitryden in 25 E. H. R, 

252; iViss, War, 237-8. l)um. VII. i. 31 (Arts. 24 and 25). 

Wynne, Life and Corres]X)ndence of Sir Leoline Jenkins, ii. 751, 

^ Hall, I. L. ()38'41 ; Boniils, 996-8 ; Cob, Cases, ii, 439 ; Brochet, 

10 - 20 , 
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establish any general rules from their conflicting pro- 
visions.^ Article 11 of the treaty of Whitehall of 16(31 
between England and Sweden 2 prohibited a list of things 
which may be described as arms, adding et quaecAinque 
alia bellica instmmmia, and money, provisions {com- 
mer/M), .saltpetre^ horses, horse furniture, ships of war 
and guardships. A stipulation followed in Ihe same 
article tluit ' neither of tlic confederates shall suffer any 
of his subjects to give aid or lend ships, or be in any way 
useful to the enemies or rebels of the other to his prejudice 
or detriment \ 

France, however, still maintained her leaning towards 
a more restricted form of prohibition, and on May 10, 1655, 
she concluded a treaty of commerce ^ at Paris with the 
Hanso towns in which a catalogue of contraband was 
set forth omitting provisions, b'our years later she 
obtained the assent of Si)ain to her point of view by the 
treaty of the Pyrenees, 1659.*^ Article 12 of the latter 
treaty proliibited as contraband a list of things wliich 
may be described as arms, adding et autres assortimeMts 
senmiis d Vusaqe de la guerre, luit no materials except 
saltpetre ; Article 13 declared that victuals should be 
free except when carried to Portugal — an exception 
dictated by the policy of the moment — or to blockaded 
places. In 1681 the famous Ordonname de la marine 
of Louis XIV laid down that arms, powder, bullets, and 
other munitions of war, with horses and thed' harness, 
in course of transport for the service of our enemies, 
shall be confiscated Within a few years after the 
Anglo-Swedish treaty of 1661 England adopted the system 
of the treaty of the Pyrenees in treaties of 1667 with 

1 Cf. Westlake, I. L. ii. 286-7 ; Boeck, 593-4. 

^ Dum. VL ii. 385; Clial. i. 52; and cf. Art. 7 of the treaty of 
Westminster of 1654 Ijet.ween England and Holland (Dum. VI, ii. 74). 

3 Dum. VL ii. 103 (Art. 2). 

* Dum. VL ii, 264. ° Valin, Ord. ii."264 (Art. 11). 
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Spain ^ and Holland and of 1677 with France/^ and she 
agreed upon the same policy with France again in 1713 '^ 
and 1786.^ But such treaties in no way expressed 
British policy as apart from special agreement, and their 
principles were not acted upon in dealing with states 
with which no convention existed. , 

The iSnguage of tlie early systematic writers is as 
vague and general as that of the early treaties. Gentilis 
speaks quite generally of ‘ provisions and articles of 
regular use in war V ' munitions of war and ' necessaries 
of war From the long chapter in tlu^ lfi<ip(micae 
Advocationis in which he considers the case of an English 
vessel captijred on her way to (Constantinople with 
a small quantity of gunpowder and otlier miuiitions of 
war among her cargo, it is clear that he recognized that 
wliile a belligerent might lawfully prevent tlie trans))ort 
of warlike stores to Ivis adveTvSary, it was not open to him 
to put a niiiv(U'sal ban upon ne\itral trade,^ From his 
description of the noxious part of the cargo in question 
as veiitae midique it would appear tliat h(^ also rt> 
cognized the existence of a class of merchandise wliich it 
would be unla wfu I for neutrals to t ranspoil to a belligerent 
on some occasions or in some circumstances but not in 
others, 

(Jrotius divided articles of trade during war into three 
classes (1) articles exclusively or primarily used for 
war, such as arms and ammunition, which are always 
contraband ; (2) articles susceptible of use in war as well 

' Dum. VIl. i. 27. " Duin. VU. i. 44. 

® Dum. VIL i. 327. * Dum. VUl. i. 348 ; Ohal. i. 403. 

^ Martens, Rec. iv. 169 (Art. 22). 

® Commeatum et hi hello usui esse solet (Do iure belli, bk. i, 
chap. 21, p. 97). 

’ Commoda hello (ibid. p. 98). * 

* Necessaria ad helium (id. bk, ii, chap. 22, p. 257). 

® ‘Etiam ilia erant solum propter res hello utiles, hie do omnibus 
agitur’ (bk. i, chap. 20, p. 81). Ibid. p. 74. 

De iure belli«et pacis, bk. iii, chap. 1, § 5, 
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as for purposes of peace {ancipiiis usus)^ such as money,, 
provisions, ships and articles of naval equipment, which 
on account of their double use are contraband or hot 
according to the circumstances of the ease and the 
special needs of tlie l)elligere!it>s ; and (3) articles which 
are not .^vascepti})lo of use in war at all, as things serving 
only for pleasure^ and which arc therefore never contra- 
band. Ill ordei‘ to determine when things useful both 
in war and in peace may be treated as contraband, Grotius 
selects as tests of liability the belligerents necessity,^ the 
neutrars l^nowledge of his necessity, and the justice of 
his cause. The first standing alone ivill authorize the 
belligerent who meets with the goods to iidercept them 
subject to an oliligation to indemnify the neutral. The 
second makes the neutral culpable with a liability, if 
harm to the belligerent who meets with the goods has 
not yet followed, to their lieing detained and security 
for the future exacted from him ; but it the surrender 
of a place or the conclusion of peace has been hindered, 
then to tfieir confiscation by way of redress. And when 
the justice of tlie belligerent with whom he meets on his 
way is very evident, tlie neutral will bo liable, not only 
civilly but criminally, to punishment which in practice 
must d(vpend on the belligerent’s discretion.'^ 

Zouch, who wrote in the middle of the seventeenth 
century, copies the above passage from Grotius with 
a slight variation, and also mentions the ease in which 
Spain (dainied to treat tobacco as contraband on the 
ground that by its use the consumption of food is 

^ In thi,s oonnexion Grotius expressly refers to the explanation of 
the doctrine of necessity which he had previously given in the second 
book (chap, ii, §§ 6-9). The conditions there laid down for the exercise 
of this rigtit are : (1) It shall not be exercised until all other [)Ossible 
means have been used ; (2) nor if the right OTOer is under a like neces- 
sity ; (3) retribution shall be made as soon as possible. 

" This would be more analogous to a case of blockade. 

- CL Wheat. Hist, 128-9 ; Westlake, 1, 1.. ii. 281-2. 
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protracted.^ CWhen armjsi or ships have been declared 
contraband (frohihitiim)^^ he remarks/^ ^ a question is 
raised whether if iron, out of which arms are made, or 
planks or timber, out of which ships are built, are carried, 
they are liable to forfeiture. Tins is doubtful/ he says, 
^ because we cannot safely argue from tlie fmislietl article 
to the nia1;erial, and the scope of a penal statute or edict 
ought not to be enlarged. But, on the other liand, it is 
decided that when there exists the same reason for 
prohibiting tlie material and the arti(‘]e, tlie same rule 
should apply to ))oth, cfiiefly to guard against fraud . . . 
the civil law forbids not only arms but also iron to be 
carried to tlie cvuvmy ; and the canons which do not 
allow galleys, tliat is to say, triremes, to Ix' conveyed to 
the Saracens, also forbid the conveyance of galley-stays, 
that is, the timl)er and planks out of which Iviremes are 
built/ Zouch a|)pears to liave in mind, however, I’atlier 
tlie construction of the terms of a jiarlicular ('diet of 
contraband tluin the question whether the articles ho 
mentions may l)e treated as contraband by the coiiunon 
law of nations. 

Contemporary with Zouch was the Swedisii professor 
Locccnius, of whose work I)e, lure Maritimo ei Novuli 
an English translation was published l)y Molloy in 1082. 

• Although the goods of friends,’ it is said in this treatise, 

‘ according to tlie circumstances of the case, may bo 
preserved by adjudication and restored to their owner, 
yet all manner of goods have not that privilege. For 
thougli the freedom of trade preserves the goods of friends 
against the rigour of war, yet it does not those goods 
that supply the enpmy for Avar, as money, victuals, ships, 
arms and other things belonging thereto.’ , I'hc thieefold 
classification of Grotius is adopted, and the liability of 

I laris et iudicii fecidis, pt. ii, see. viii, 7, 12 (cf. supra, ii. 108). 

“ Ibkl. § 8. , » Bk. 1 , chap, i, § 25, 
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articles ancvpitis iisus is stated to be governed according 
to tlie state and condition of the war ; ‘ for if a prince 
cannot well defend himself or endamage the enemy 
withoiat intercepting of such things, necessity will then 
give a right to the condemnation.’ ^ 

Hemeecius, writing in 1721, states that the contem- 
poraneous usage of nations included in the list of contra- 
band not only nuinitions of war of every kind, saltpetre, 
and horses, but cordage, sails, and other naval stores, 
together with provisions, the right of intercepting which 
latter articles he seems to place upon the same ground 
of necessity with Grotiiis.^ Bynkershoek, on the other 
hand, writing a few years later, apparently strives to 
limit the number of prohibited articles as rigidly as is 
possible, consistently with the rules applied by bis own 
nation. lie lays dovni broadly that everything is contra- 
band which may be employed by belligerents for purposes 
of war, wliethcr it is a completed instrument of war, or 
some material in itself suitable for warlike use ; but he 
strenuously contends against admitting into the list 
of contraband those things which are of promiscuous use 
in peace and war. He considers the limitations assigned 
by Grotius to the right of intercepting them — confining 
it to the case of necessity, and under the obligation of 
restitution or indemnification — as insufficient to justify 
the exercise of the right itself.'^ 'If'\ he says, 'all 
materials arc prohibited out of which something may l)e 
made which is fit for war, the catalogue of contraband 
goods will bo immense ; for there is hardly any kind of 
material out of which something, at least, fit for war 
may not be fabricated.’ He allows material for building 
ships, however, to be confiscated, 'if the enemy is in’ 

^ Bk. i, cha|). i, § 24 ; chap, iii, §1]. 

2 Do nav. obveot. chap, i, § 14. 

Quaest, liir. Pub. bk. i, chap. 10 (pp 79-80). 
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great need of them, and cannot well cany on the war 
without them.’ He also states that provisions are oft(‘n 
excepted from the general freedom of neutral commerce 
when the enemies are besieged })y our friends or are 
rdkerwise pressed by famine ’A 

Vattel, whose Droit des Ge/ns appeared in 1758, enume- 
rates ‘ arms and munitions of war, timber, and everytliing 
which serves for the construction and anuanumt of 
vessels of war, and horses ’ as Ixhig always ]iai)1e to 
capture as contraband ; and provisions under certain 
circumstances, ‘ wlien tliere are hopes of n'diicing iho 
enemy by famine.’*^ In the following year Hubner 
published lii*s treatise De la saine des bat m ens )fe Hires, 
in wliich he adopts Grotius’s classification of contral)and 
goods. In the first class, always liable to capture and 
eonfisoation wlien going to the enemy’s us<', ho includes 
munitions of war, sliips of Avar, and sucfi naA’al stores as 
sliip timber, sails, and cordage of a- certain size. In tlu‘ 
second class he includes coined money, ])rovisions of all 
kinds, iron in bars, copper, pitcli, tar, hemp, and clothing 
of all kinds j whioli articles he considers liable to capture 
and confiscation under certain circumstances.*^ 

England continued to treat naval stores as contraband 
during her Avar witli France in 1089, and also in the Avar 
of the Spanish succession in 1700, except when such 
articles, being of the growth and ])rodueo of SAveden, 
were found on lioard A^essels lAolonging to that country.^ 
France also included naval stores in 1704 ; but in the 
commercial treaty concluded betAveen France and Great 
Britain in after the termination of tlie Av^ar by tlie 

peace of Utrecht, they Avere excepted from the list of 

^ Ibid. chap. 9 (p. 70). Cf. Wheat. Hist. 120; Twiss, War, 260 
(§ 138); Beckenkamp. 10. 

- Bk. iii, chap, vii, Ml 2. ^ Vol. i, pt. ii, cha]). i, §§ 5 and 0. 

^ W^heat. Hist. 120- 7 ; Klecn in 25 R. 1). 1. (0893) 134. 

Dum, Vni. i.*:i48 ; ('hal i. 403-4 (Art. 20). 
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contraband. The right of a belligerent to declare articles 
anci'pifis nsv.s contraband by special notification according 
to tlie ])articnlar circumstances of the war was expressly 
upheld in the ease of the Med Guds Hielpe} decided by 
)Sir Tfenry fVniice in 1745 and affirmed fiv(‘ years later 
on appeal, where a Swedisli vessel had been seized 
carrying a cargo of pitcli and tar whicli the court held 
was uniivistakably designed for the use of the French. 
In the course of the judgement of the Court of Admiralty 
three classes of articles are enumerated, according to the 
classification of (trotius, and it was held that pitch and 
tar, being of a mixed nature and capable of use for civil 
purposes and also for fitting ships of wai\, are sometimes 
contraband and sometimes not. ‘ Sovereign princes at 
war’, it is expressly laid down, 'may declare such and 
such things to be contraband, and afier notice to their 
allies, their subjects may certainly seize them.’ In the 
result both ship and cargo were condemned, and that in 
spite of the fact that pitch and tar were not enumerated 
in Article 11 of the t reaty of 1061 between S\reden and 
England.'^ Tlie court thought that 'those enumerated 
were mentioned rather for example than by way of 
exclusion, and that there aix^ other contraband goods 
than what are mentioned in that article.’ In the case of 
the Fortune de la Mer^ the same court stated, 'The 
Crown may make a declaration what shall 1)0 contraband, 
and then every convener shall be liable to confiscation.’ 
In the Jonge Tobias'^ salt consigned to Dunkirk, a port 
of naval equijunent, was pronounced contraband. In the 
Young A ndreas''^ tallow^ and twenty tons of butter, captured 
on a Prussian ship bound fi’om Dublin to Rochefort with 
butter, tallow, and coals, wxtc condemned as contraband. 

^ Pratt, 101 ; 1 E. P. 0. 1. 

2 Bum. VI. ii. 385 ; Cbal. i. 52. Cf. Westlake, I. L. ii. 281. 

2 (1745). Pratt, 40. « (1747), Pratt, 190; 1 E.P.C. 3, 

6 (1747), Pratt, 90 ; 1 E. P. C. 3. 
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On the outbreak of the war witli France and Spain Tho 
in 1744 the King of Prussia instructed liis minister in 
London to discover what objects the Ilritish (Jovernment 
would consider as contraband.^ Baron Andric spoke to SUcsiau 
Lord Oarteret on tlie subject and was informed that 
timber and other materials for shipbuilding, rc^jcs, sails, 
llax, atuT tar were not regajxled as articles of contraband, 
and that the commerce of Prussian subjc'cts would not 
be interfered with, provided tlieir vessels were not found 
carrying munitions of war to the enemies of Fngland, 
or provisions to a phuic besieged or blockaded ))y thi^ 
English.^ It was chieliy on account of (his express 
assurance by the British secretary of state, as W(41 as 
on the ground that (treat Britain l\ad in lier treaties witli 
Holland and other maritime powers conlined tlie list of 
contraband to munitions of war, that in tlie dispute 
over tlie Silesian Loan in 1752-3 Frederick the Great 
complained because Prussian vessels canying ship timber 
to France wei*('- detained in 1745 and, although their 
cargoes consisted of articles other tlian munitions of wav 
strictly so called, \vere condemned by the British prize 
courts. ' it tlie English minister had stated from tlie 
beginning said the I Russian (‘ommissioners in their expo- 
dtion dcs ' that h(‘. regarded tliese commodities 

‘ Marteiifci, (.•. U, “ Ibid. 1. 

Ibid. ; ;*ud i*f. .\Janiiing, 2!)4. By tho troatios of Breslau aiul 
Beriiii, 1742, i.ty wliicli Silesia was oeded by Austria to ibussia, 
Ih’cderick If had stipulated to assuiuo the payiucnt of the loan luado 
by certain EngUsli iuorc})aiits to Maria Theresa iii 1725, and stuaired 
by a mortgage upon tluj rtw’ouues of the j>roviiice (Wheat. Hist. 20() -7). 

It was the assigninent of this mortgage by the Commissioiieis to the 
Prussian elaimauts by way of indeiniiity for the seizin e and condemna- 
tion of their vessels and goods that gave rise to the ease of tlic Silesian 
Loan. Tho matter wtxs ultimately adjusted by a compromise in the 
treaty of Westminster, 1756, whereby tho Brit ish f iovernment agrt;ed 
to pay £20,000 in li(iuidation of all claims from Prussian subjects ; 
the King of Prussia agreeing, on his part, to fullil his engagements 
with regard to the Silesian Lo«an (Martens, C. C. ii, 87). The j>rin. 
eipal point of dispute Avas the eapture of enemy pn)])erty on neutral 
vessels. 
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as contraband^ the khig would not have failed to 
warn his subjects not to ri>sk sending them until an 
agreement had been come to on the subject with the 
English court.’ 

As we liave already seeii,^ it is a fundamental princij^le 
of the law of contraband that it shall not be employed 
for the purpose of putting immediate pressure upon the 
civil po])ulation as individuals ; and in order to ensure 
the due observance of this principle it is necessary, before 
aj’ticles, such as clothing and foodstulfs, of use alike in 
peace and war, can be condemned as contraband, to show 
something more than that they are simply destined to 
the enemy’s country. In the decisions of Sir William 
Scott (afterwards Lord Stowxdl) we have an autlioritative 
exposition of the circumstances under which articles of 
double use juay be treated as contraband, and of the 
prmeiples by which the action oi Great Britain was 
guided at tlic time of the Napoleonic w aj s. 

The Jonge Manjareiha,'^ decided in 1799, is the leading 
ease on the subject. It was the case of a Paj^enburg 
ship taken in April, 1797, when England w^as at w-ar 
with France and llolland, on a voyage from Amsterdam 
to Brest with a cargo of cheese. ^ If it could bo laid 
down as a general position’, said Lord Stowell hi the 
course of his judgement, ‘that cheese being a provision is 
universally contraband, the cpiestion (sc. as to the guilt 
or innocence of the traflie) would be readily answered ; but 
the Court lays down no such position. The catalogue of 
coiitrabaiid has varied very much, and sometimes in such 
a mariner as to make it very difficult to assign the reason 
of the variations, owing to particular drcumstances, the 
history of whieli has not accompanied the history of the 

■ Supra, chap, viii (pp. 96-7). 

^ ] 0. Hob. 189 ; 1 E. P. C. 100. Cf. the earlier oases of the EndraugH 
(1798), 1 C. Kob. 22 ; 1 E. P. C. 36 ; and the Uimjende Jacob (1798), 

0. Rob. 89 ; 1 E, P. U. 60. 
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rlecMoiiti/ The modern established nile he look to be 
that provisions ' are not contraband, but may become so 
under circumstances arising out of the particuJar situation 
of the war, or the condition of the i)arties engaged in it.’ 
After observing that the fact that the goods arc of the 
growth of the country exporting tluun or are* in their 
native and unmanufactured state will tend to preserve 
provisions from being liable to be. treated as contraband, 
he continued, ' but the jnost important distinetion is 
whether the articles were intended for the ordinary use 
of life or even for mercantile ships' use, or wliether tlu^y 
were going with a liighly probable destination to military 
use. Of tho^matter of fact on whicli tlio distinetion is to 
be applied, the nature and quality of the port to which 
tlie articles Averc going is not an iiTational test. If the 
port is a gencu’al commereial port it shall be* understood 
that the articles were going for civil use, although occa- 
sionally a frigate or other ships of v\’ai* may be constructed 
in that jjort. Cwiim-j if tlio great preilominant character 
of a port he that of a port of naval or militaiy ecpiipment, 
it shall be inteiicled that tlic articles w^ere going for 
military ust?, altliough me reliant shijA.s resort; to the same 
place, and although it is possible that the arti(?les might 
have been applied to civil eonsumj)tion ; for it being 
impossible to ascertain tlve linal use of an aii iele micipilis 
urns, it is nof an injurious rule w'hicli deduces botli 
w^ays the final use from the immediate destination.’ 

In ae.cordance with the principle of this case the 
court, refused to condemn a quantity of talloAV destined 
for Amsterdam, on the ground that Amsterdam was 
a great mercantile port, as w^ell as a port of naval equi])- 
mentA When a treaty stipulated tha^ timber for tlio 
, constmetion of ships should be regarded as contraband, 
it w^as held that if the character of the timber was 
1 The (1800), 3 C. ilob. 108 ; 1 E. P. (j. 204, 
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ambiguous, its nature in reference to the treaty should bo 
decided by reference to the character of the port of 
destination, ^ Timber has frequently from particular 
circumstances’, said Lord Stowell, 'a definite and do ter- 
minate character ; it may be denoted by a particular 
form, as^knee timber, which is crooked timber, peculiarly 
useful for the building of ships, or it may be distinguished 
by its dimensions of size ; but as to other tijiiber, generally, 
which is as much a thing of ambiguous use as anything 
can be, the fail* criterion w*ill be the nature of the port 
to which it is going, Jf it is going to Brest, the destina- 
tion may l)e reasonably held to control and a])propriatc 
the (luf)ious quality, and fix upon it t}i(\ cliaracter of 
ship tiinbei.' — if to other ports of a less military nature, 
though timber of the same s})ecies, it may be more 
favourably regarded.’ ' Wines,- resin, and brimstone ‘ 
were also fu'ld to be conditionally eonti’aband according 
to the predominant eharacteristic of tlieir port of destina- 
tion. Pitch and tar,^ saltpetre,'^ masts,’ henip,^ and 
sailcloth were held to be absolute contraband. 

Oil tlie outbreak of war l)ctween i^'iance iuid J^ugland 
irencli ill 1703 the National Convention decreed on May 0 that 

Bovolu- 

tion, 

^ I'lic Twemk lirodre (1801), 4 (X Rob. 30 ; I 1?:. P. C. 334. 

- 33ic Mivard (1801), 4 0. Bob. 08 ; 1 K. P. C. 350. 

I'lie Nostra Signora de Begona (1804), 5 C. Pvu)), 07 ; i E. P 

433. 

4 Tlie Carpenter (1810), 2 Acton, H ; 1 E. P. C. 433, ji. 

^ The Sarah Christmi (1799), 1 C. Rob. 237; 1 E. P, (’. 125- The 
Maria (1709), 1 0. Rob, 340; 1, E. P, 0. 152; The Twee Jvffroivm 
(1802), 4 0. Rob. 242 ; 1 E. P. C. 384, 

I The Jesus (1756-01), Burrell, 164; 1 E. P. C. 0. 

' The Stmdt Embden (1798), 1 C. Rob. 26 ; 1 E. P. 0. 37 ; the 
Charlotte (18(14), 5 C. Rob. 305; 1 E. P. C. 490. Butin the case of 
the Vryheid ((1778), H<ay and Marr, 188 ; 1 E. P. C. 13), the decision 
of which A^as influenced to a certain extent by the Aiiglo-Dutch treaty 
of 1674, the court ordered a cargo of masts, captured on a Butch 
ship bound for Rochefort, to be sold for the use of his Majesty, by 
whom all freight, expenses, and charges wore to be paid, 

^ The 3IarM, supra, n. 5; The liingmde Jacob, supra, p. 118, n. 2; The 
Apollo (1802), 4 (A Rob. 158; 1 E. P. C. 368. 

® The Neptunus, supra, p. 119, n. L 
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neutral vessek laden with provisions destined to an 
taieniy’s port should be arrested aiul carried into France, 
altlioiigh treaties were tluai existent betwec'n France 
and the Hanse towns, Hanibnrg, tiie IJjiited States, 
Mecklenburg, and Russia, in which it was stipulated that 
provisions should not be contraban<l of war. answer 

to this iiccree the Privy Council on JinK‘ 8 issued instruc- 
tions to Britisli cruisers ' to detain all vessels ladcji with 
corn, flour or ineal, bound to any port in France, or any 
port occupied by the armies of France, and to scMid them 
into a British port in ordej* to subject the cargoes to the 
right of pre"em])tion.’ * As a result a djs[)ute arose with 
Denmark in^whieh Lord llailes claimed on behalf of tlu' 
British Government the right to treat pjovisions as 
eontral)and, althougli expressly except<al in tlie treaty 
of 1780, on the ground that the Fixmch eoiai-trade was 
no longer a commej'ce between tlic merchants of ojie 
eoimtry and those of anotlier, but that ahnost the (‘ntire 
trade was in the hands of the Executive Council and 
the different inunieipalities ; and tliat tlie trader could 
tiiercforc uo^ longer be looked upon as one of t he ordinary 
speculations of commerce, but must be regarded as 
a direct operation of a hostile government. It was also 
contended, as laid down l)y Vattcl,- that the canployiiient 
of famine against tlie whole population w^as a legitim ate 
moans of reducing tlic enemy to reasonable terms of 
peace.'^ 

A serious disagreement also occurred with the United 
States, the government of which country maintaiiuid 

‘ Wheat. Hint. 373 «q. ; Kent, 356-7; Philliniorc, iii. m (§245); 
MoHeley, 70-83. • - Cf. supia, p. 115. 

^ Mart€n.s, C. 0. ii. 339-40 ; Claiming, 367 -70. Similarly ]A)r(l 
Stowell, referring in 1805 to the famine existing in Spain and to the 
fact that Great Britain had permitted food to be eonveyed there, 
observed : ‘ it must always be remembered that this government 
might have availed itself of the interior distress of the enemy’s countiy 
as an instrument Of war’ (the Ikvwjer, 6 U. Rob. 125, at p. 126), 
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that provisions could only be treated as contraband when 
destined for a place actually invested or blockaded. The 
point still remained open and unsettled by the treaty 
of 1794,^ which, while recognizing that provisions, though 
not generally contraband, nriglit become so according to 
the existing law of nations in certain cases, omitted to 
define the circumstances under which the case would 
arise. In a treaty made betwecji the two countries at 
London in 180(1, Lord StowelFs criterion of the contraband 
eharaeter of articles ancipiiis viz, the nature of the 
port of destination, was incorporated as the test of the 
character of pitch and lar.**^ 

Similar tests were also ado|)tcd in the decisions of the 
American prize courts, although there so much stress was 
not laid upoji tlx^ predominant characteristic of the port 
to which the vessel transporting tlu‘ goods was bound. 
Thus, in tlie case of the (hmmercen,^ decided by the 
Supreme Court of the United States in 1816, Story, J., 
held that provisions may become contraband ‘ on account 
ot the particular situation of the war, or on account of 
their destination. If destined for llic ordjnary use of 
life in the enemy's country they arc not, in general, 
contraband ; but it is otherwise if destined for military 
use. Hence, if destined for the army or navy of the 
enemy, oi* for his ports of naval or military equipment, 
they are deemed eontrabaiuL’ iVgain, in the case of the 
PeierhoJJy^ decided by the same court hi 1866, it was laid 
down as a gcmeral principle that articles which may be 
and are used for purposes of war and peace, according 
to circumstances, are ' contraband only when actually 
destined to the military or naval use of a belligerent 

^ Martens, Hec, 674 (i:h:t. 18). - Ath. Jones, 32. 

^ 1 Wheat. 382 ; Seott, 765. The Commercen was followed in the 
Bmiio EsUnAjtr ((1900) 176 U. 8. Hep. 568), a case arising out of the 
^panish-Atnei'lcan war of 1808. 

5 Wall 28, 58 ; Scott, 760. And cf. the Sally \1015), 9 A. J. 521. 
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By emphasizing the fact that, as a general rule, articles 
of promiscuous use must be shoNvii to be destined for the 
enemy’s naval or inilitaiy use in each case, and do not 
become generally contraband under circumstances aiising 
out of tlio particular situation of tlie war or the condition 
of the parties engaged in it, the American cas^s, 'while 
adopting the threefold elassitication of (jlrotins, tended 
to confine the doctrine within the limits of tlu' ])rincipl(' 
under which it is forl)iddcn to use the law of conti’aband 
in order to put immediate pressure upon tlie ei\'iJ pojui- 
lation as private individuals.^ ‘ In the (-ase of articles 
(mcA'piiu 7/6‘us,’ says l)ana,‘^ ‘inquiry may be mad(.‘ into 
the circumstiyices for the- purpose of determining tluvir 
probable rsc in the particular instance.’ ’ If the coii' 
dition of tlie port of destination, or the cliaracter and 
state of the war, make it satisfactorily aj)|.)ear that, goods 
capable of direc-t military as well as civil use will in all 
probability go directly into military use, or dire(;tly tend 
to relieve an enemy from hostile pressure, the lielligerent 
has the right to intercept them.’''’ 

As we liayc already noticed,'^ those a]‘ticl(‘s which ai‘c 
useful in peace but can also be adapted to tiie jiurposes 
of w^ar, and which therefore require the existence of 
special circumstances to determine tlieir (;ontraba-nd 
character, arc termed in tlie Anglo -.Vmerican systc^m 
' conditional ’ contraband ; ^^'hile those articles — including 
some objects amipitw urns specially valuable and essential 
to a belligerent for the conduct of hostilities, such as the 
necessary machinery and material for the manufactun; 
of arms and ammunition, and vessels ami articles of 
naval equipment ^ — for which any kind of liostilc destina- 
tion is sufficient, arc termed ‘ absolutii ’ contraband. 

^ 0pp. l.L. ii, 483; Westlake, 1. L. ii. 283; Cob. Cases, ii. 423. ' 

^ Wheat. Dana, 630. 

® Ibid. 634. Cf. Wharton, Digest, iii. 411, 415; Moore, Dig. vii. 091, 
* Supra, chap, vlii (pp. 96-7). ^ Cf. Mo.sel(^y, 34. 
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The modern British practice in reference to conditional 
contraband was thus summed up in tlic Manual of Naval 
Prize Law published in 1888 A ‘All goods, lit for purposes 
of war and ]^eace alike (not hereinbefore specified as ab- 
solutely contraband), on board a vessel which lias a hostile 
destination, are conditionally contraband ; that is, they 
arc (!Oiitral)and only in case it may be presumed that they 
ai-i‘ intended foi' purposes of war. This presumption arises 
when such liostilc destination of the vessel is either the 
enemy's fleet at sea or a. hostile port used exclusively or 
mainly for naval or military equipment.’ This adoption 
of the character of the port of destination of the vessel 
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as the criterion of the contraband natunx of the cargo 
was nu'rely a working rule, and British statesmen have 
refrained from categorically defining what circumstances 
would autliorize tlie condemnation of articles mci^pilid 
asm as conditional contraband. 

Until towards the end of the nineteenth centiuy the 
general practice of continental countries tended to follow 
the rule, inaugurated by France, of restricting contraband 
cliaracter to objects expressly made foj* war and fitted 
for immediate employment in warlike operations, and of 
excluding articles of double use from the list, of contra- 
band ill every ease. As secondary maritime powers it 
was obviously to their interest to adojit such a policy. 
They were not sure of being able as belligerents to enforce 
a stringent rule ; they were certain, as neutrals, to gain 
by its relaxation. It w-as accordingly one of the objects 
of the Armed Neutrality of 1780 between Russia, Den- 
mark, and Sweden, by defining artieles of contraband by 
reference to Articles 10 and 11 of the t reaty of June 20, 
1766,“^ betw^ecii Great Britain and Russia, to limit articles 
of tliat. nature to munitions of war and sulphur, and 


^ p. 20 ; cf. p. 11. 

- Martens, ilec. i. 305 ; Chal. i. 7. 
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partieiilarly to exclude from that category timber avid 
other naval stores, which all the northern powers exported 
in large quantities. Spain, France, Holland, the United 
States, Prussia, and Austria acceded to the alliance in the 
course of 1781, and it was joined in tlie next year by 
Portugal, and finally by the Two Sicilies in 178.‘]d* It was 
recognizeif at tlie tiiue that the exclusion of naval stores 
from the list of contraband would be <au exception from 
the law of nations. The accession of France, Spain, 
Holland, and the United States was an act^ of hostility 
directed against England, and it was eventually stipu- 
lr\ted that, in tlie matter of contraband, t^uyii state should 
keep to its ex^isting agreements with otlier staters; with 
the result that the attempt to put a strict limitation upon 
the list of articles of that nature completely failed.- 

Holland and Denmark have remained almost constantly in ninev 
faithful to the principles of the Armed Neutrality, and 
the Swedish decree of April 8, 1854, n*produced the rules 
of 1765 and 1780.'^ France generally adhered to her 
original practice of limiting contraband to articles 
specially made for military use. In 1854 she added 
sulpliur and saltpetre, and the same rules were ap|)licd 
in 1850 and 1870.'^ Since the end of the seventeenth 
century the Spanish regulations have been little else but 
a copy of the French.^ The Austrian decree of Mareli 3, 

18(>4, renewed almost exactly tlie Anglo- Russian list of 
1750, but in 1870 that country, as neutral, forbade its 
subjects to carry to the belligerents articlc^s rejuitc'd 
contraband by international law or by th(‘ ordinances 
published by the belligerents.® Germany maintained 
the Prussian Regjement des Prises of June 20, 1864, 
which no longer included sulphur and saltpetre among 

^ Wheat. Hist. 295-7 ; Moore, Dig. 559 61, 661. 

2 268 ; Hall, I. L. 644 ; Opp, I. L. ii. 48J. 

2 Bontils, mX 

* Id. 1001-2. • 1(1, 1001. 


« Id. 1001. 
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the proliibitecl articles, but, like the treaties of the 
Armed Neutralities, included saddles and bridles. In the 
Franco-German war, however, Germany attempted to 
declare coal contraband.^ By a ukase dated May 24, 1877, 
Russia declared to be contraband besides arms of all 
kinds, Oe materiel ct les munitions de pieces explosibles, 
telles quo mines, torpilles, dynamite, pyroniline et autres 
substances pulminantes ; le matchiel de Tartilerie, du 
gtbiie et du train . . . ct en general tons les objets destines 
aux troupes de terre ou de mer.’ During the negotia- 
tions for the treaty of Berlin of 1885, which provides for 
the free navigation of the Congo and the Niger in time 
of war, except in the case of contraband, the Russian 
Government declared that it would never consider coal 
as contraband.^ 

1'here was also a tendency among modern continental 
jurists to argue away altogether tlie Anglo-American 
distinction l)ctweon absolute and conditional contraband, 
and to hold nothing to be contraband l)ut objects expressly 
made for war and fitted for immediate employment in 
Avarlike operations^ As a general rule they were opposed 
to the treatment of articles susceptible of peaceful as 
well as AA\arlike use as contraband subject to special 
conditions, wlien they termed such goods ‘ relative ' or 
‘ indirect ’ contraband ; and they also objected to the 
I'xtension of tlie list of contraband to suit the particular 
c.rcumstanees of the war under the name of ^ accidental ’ 
or ^ occasional ’ contraband. Some of them, however, 

’ Hub. and King, Introd. viii-x; Bonfila, 900. 

• Martens, Noiiv. Rec. 2nd ser, iii, 217. 

P. P, Africa, No. i (1885), 132 ; Hall, 1. L. 656-^7 ; Bonfils, 1004. 

^ Klecn,Cont..30-7,91-lll ; Neut. i. 396-424 1 Desp. I). 1. 1259-61 ; 
Beokenkamp, 12-13 ; Cob. Cases, ii. 424 ; Lawr. Prin. 706-7 ; Manning, 
387-8. Woolscy also contended that articles amipiiis vmts should 
be deemed free, and that the doctrine of ‘ occasional ’ contraband, or 
contraband according to circumstances, was not sufliciently estab- 
lished to bo regarded as a part of the law of nations (Introduction, 
334-9 (§§ 195-6)), ® Kleen, Cont, 91-2 ; Beckenkamp, 12. 
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admit the existence of a class of goods of ancipitous use 
which are so important for belligerent operations that 
it is impossible to dei\v tlieir contraband character in all 
circu ms tances . ^ ' (loetrinc. 

Tims, while Ortolan insistvS upon the irnportance of Ortolan, 
giving weight to the presumption of tlic purc^ly* com- 
mercial <?haracter of articles of double use, lie admits 
that there nuyy be exceptional circumstances in wliicli 
their liability to be treated as contraband v ill arise ; 
but h(^ contends that pimdsions, from their gtaieral 
necessity, ought always to be free. In an earlier edition 
()f his w’ork he made the same reservation Avith regard to 
coal, but in bis fourth edition (1804) he quotes aiqirovingly 
from Pratt’s tJonimhand of War : ‘ In the pi’cscvnt a])|)lica- 
tion of steam to purposes of war, this article (coal) would 
without doubt, if destined to a ])ort of naval military 
equipment, be considered as falling under the desci i])tion 
of contraband.’ Masse similarly admits that eireum- Massr. 
stances may determine wlicthcr articles doubtfiil in their 
nature are contraband in the particular case ; as tiie 
character of the })ort of destination, tlie quantity of the 
goods, and tlie necessities and character of the war.*^ 

Bluntschli declares tliat such things as clotliing, money, Binutsnii* 
horses, timber for shipbuilding, sails, canvas, iron plates, ‘‘ 
steam-engines, and coal may be confiscated as contraband 
when it can be sliown that they are destined for a warlike' 
use."* Hetftor ranks such articles among jirohibited iMnor. 
goods when their hostile use and destination is bej’ond 
all doubt.'" Kluber allows the existouee of doubtful KliilxT. 
cases, which must be ruled by surrounding circumstances, 
though he insists that the presumption should be in favour 

1 Cf. Dup. I). M. Ang. 245-7; Hall, I. L. 648 -50; 0pp. 1. L. ii. 

4.82 ; Lawr. Prin. 707 ; Hershey, R. J. 162-.‘4 

2 Regies Int. 232, n. ; Pratt, liii. 

Droit Comm. i. 200-12. Tetens,a Swedish writer, takes the same 
view fSurles droits r^eiproques, 111-13). 

1 1). I. § 805 (pp. m~9). " Droit Int. § 160 (pp. 390-1). 
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oLthe freedom of trade.^ Such writers do not agree upon 
the conditions requisite' to the lawful seizure of con- 
ditionally contraband goods, but for practical purposes 
they concede all that is essential in the Anglo-American 
])ositioii. 

At 'ih(x discMission of the subject by the Institute of 
International Law in 1874 the majority of the members 
of the committee were against a specific enumeration of 
contraband articles. Vidari, Rolin, and Woolsey desired 
tliat a dchnition should be drawn up, but they could 
not agre(' upon its wording. Lorimei* was opposed to 
every form of definition, and Westlake contended that 
th(> determination of the list of contraband must be left 
to the belligerents’ discretion, l)nt they >shouId make 
their views (jlearly known and neutrals ought to have 
a right of objection. Only Westlake was in favour of 
conditional contraband {ccyiitrehande par acciflent)^ In 
1877 the following resolution was adopted at the session 
at Zurich : ' Sont toutefois sujets a saisie : les objets 
destines a la guerre on susecptibles d’y etre employes 
imnnklinlement. Les gouvernements belligerants auront 
a roeeasion de cliaque guerre a determiner d’avance les 
objets qu’ils tiondront pour tels.’=^ A similar provision 
was ineor})orated in § 30 of the Projef de reglemenf inter- 
natiomd rfe-s prises marifm^^ adopted at Turin in 1882.^ 
In the aimit-projet introduced by Kleeii in 1893 it was 
proposed, in return for the establishment of state respon- 
sibility for the contraband trade of individuals, to 
restrict the list of contraband articles. Only objects 
which, as arms and ammunition, arc made expressly for 
war and l)y their nature destined to warlike use were 
to be considered contraband. Articles susceptible of 
peaceful as well as warlike use were not to be treated as 


^ Droit dos gons, § 288 (pp. 363-4). 
" Id. 19-21 2 Ann. 110-13. 152. 


^ Bcckenkamp, 11-13. 
* Beckf^nkarnp, 23. 
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contmband tether on thg ground that they are d#tmcd 
to .be employed in the war by the belligerent consignee, 
or bbeaiise the noiitral trader transports them with t}io 
intention of assisting or favouring a. belliger(>nt. Absolatc 
contraband was to coiustitutc for the future tlie sole 
■ chaptbr of contraband of war ; conditional, relative, and 
accidental contraband were to be abolished. The t rans- 
port of things necessary to th(‘ enemy, other than articles 
of absolute contral)and, was only to l)e forbidden in the 
single cas(' where it would be 'elTeclue systematiqiuancnt 
pour Ic compte d’uri belligei‘aiit., en vertu (rune conven- 
tipn speciale conoluc, direotemciit ou Indirectenu'iit, avec 
un gouvernement belligerant ou S(‘S autoriles en vue dv 
])ourvoir a ses besoins siir le theatre des hoslilihbs 'd 

To this proposal Lardy oiqc^cted that Ix^lligerenls 
eould not be ex])ected to give up the riglit of scaling 
things which, withoiit being absolute contra})an(l, would, 
if received by tlie (ununy, exercise a dexisive inlhuauc 
on the issue of the w'ar. He suggcNsted tliat in t lu'- case 
of articles of double use* pre-emption sliould be adoptcal 
in the place of tlic usual j)enalty of conliscatioii. In tiu' 
contre-projet prepart'd lyy Perels in 1895 cunitrabaiHl of 
w’^ar included not only articles capable of l)eing iinm<‘- 
diately em])loyed in war and th(‘ machint's and instru- 
ments specially made for constructing them, but also 
articles ca.pablc 5f peaceful as well as warlike use, at any 
rate when their destination to the naval or rnililary 
forces of the enemy follows from tlui cii'cnrnstancos.- 
After discussion tlie committee ado[)ted a resolution 
approving conditional contraband wiien rt'sulting from 
an immediate and special destination to tlie armed foj c(‘s 
or military operations of the enemy, and declared in 
advance by the belligerent government conformably to 
§ 30 of the lUglement? 

1 Kleen, Coiit. 251 ; 13 Ann. 109. ^ 11 Ann. 61-5. 3 Ibid. 192. 
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Mgk- In the session at Venice in the following year, 1896, 
iFf’ iliscnssion turned principally upon two points ; 

at V'piiice ,'| \ (pf, desirabilitv of defining contraband or enumerating 

lu 181)0. '' ' ” 1. 1 

t}i(> article.s ; (2) whether belligerents should be obliged 
to allow articles of double use to be conveyed to the 
enemy v/ithout hindrance when they may be useful to 
him for the (continuation of hostilities. Perels and 
Westlake favoured detinition, but Desjardins insisted on 
enumeration in order to limit (learly the notion of 
contraband, and tlu^ amendment, of which lie was tiio 
antlioi* was accepted by tluc Jl^eporter (Brusa) and voted 
by the institute. It was accordingly d('clared : " iSout 
{irtidcs de contreliandc do guerre : (1) l(bs armes de ton to 
nature ; (2) les munitions de guerre et les exjilosifs ; 
(.‘{) le materiel militairc (objets d’equipement, afl’uts, 
uniformos, etc.) ; (4) les vaisseaux equipes pour la guerre ; 
(5) l(‘s instruments specialement faits pour la fabrication 
immediate' de munitions do guerre,’ To this it was added : 

‘ Sous la denomination do munitions do gtieiTO doivent 
et re comjirish's objets ({ui, pour servir immediatement a la 
guenx', ivexigeiit (pi’iinc simple reunion ou juxtaposition.’ 
l>n’- [Vrels strongly opposed the abolition of conditional 

coutraband, and an amendment in favour of the pre- 
aiiioiiiil emption of articles ancipilis nsi(.s was made liy General 
baiDl. Dmi .Beer Portngael and others. Ultimately tlie Insti- 
tute adopted a resolution unetjuivoeally condemning the 
doctrine of conditional or relative contraband, and then 
declar(‘d for a belligerent a right of sequestration or pre- 
emption, at his pleasure, but suliject to an equitable 
indemnity, of ‘ those articles which, Ixlng on their way 
to a port of Jiis enemy, could serve equally for ^varlike 
and peaceful eircumstances ’d In the draft code of Ihe 
fiiw of mnitrality drawn up by the Institute at Ghent in 
1900 the provisions relating to contraband (§§ 42-5) were 
1 15 Ann. 230-1. 
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practically identical with thos(‘ jiroposcd by Kleen and 
adopted by the IiKStitnte at Pai is in 1894.^ 

Owing to tlie vast extension in variety and ini|)ortance, 
during the latter part of the nineteentli eentury, of the 
auxiliary appliances of war, such as rails, motors, signallirig 
apparatus, &c., and the increasing dependence^ of Eiiripx'aii 
countries \ipon overseas supplies for food, it l)(‘gan to 
realized on the Continent that under the modern con- 
ditions of warfare articles which arc largely used in the 
industries of peace may be of enormous imj)ortane(‘ in 
war. But, OAving to (lie repudiatiofi of the Anglo- 
American doctrine of conditional contraband, when 
commodities other than arms and miinitioiis of war wea'c 
tre'ated as con\ral)and tliey did not constitute a distinct 
class in ri'S})ect of v\1)ich any special j)rooE of actual 
destination for military or naval us(^ was r(‘(|nir('d. In 
practice, conseqiumtly, we meet with Euroj^ean slates 
w'hicli, in spite of their reprobation of the British (If)cti ine 
as unduly o[)prt'ssive to Jieutrals, liavc (nfonral or 
adopted, when belligerent, rules of contra I )and that 
fre(iuently exceed in severity tiu‘ rules enfoiced unekvr the 
British systcmi.- 

Thus France, during the war-'* with China, in 1885, 
in. s|)ile of her traditional policy as to victuals, clainu'd 
to treat I'iee bound for ports noidh of Canton as c’ontra- 
band, by reas(m*ot‘ tlui impor*tance of rice in feeding the 
Chinese population as well as the (4vinese armies.’^ (ireat 
Britain, howrrver, refused to recognize tlie validity of any 
captures made on this ground in dess thcA l ice w as in 
course of carriage to Chinese camps or a place of naval or 
military equipment ; and Lord (Iranville declarcal that 

1 14 Ann. 33 4 ; 21 Ann. 112 13, 15)8 9. 

“ Cf. VVr‘.stlakc, 1, L. ii. 285 ; Editorial Comment, in 9 A. »1. (191 5) 212* 
. ^ Or what was virtually war (cf. Bonfils, 1002 ; Wosllake, Col. Pa}»s. 

* Hall, I. L. 658-9; Lawr. War, 164-5; Honfils, 1002 3. 
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there must be circumstances relative to any particular 
cargo, or its destination, to displace the presumption 
that arti(‘lcs of this kind are intended for the ordinary 
use of life and to show prima facie, at all events, that 
tlK^y ar(^ d(‘stined for inilitary use. In coiivsequeru^o of 
the British protest the French Government changed the 
line of its argument and suggested in justifleation of its 
action that the rice in question was tributes paid to the 
Cliinese Governnumt and used 1)y it in lieu of money 
for tlie pay of its soldiers.^ Hostilities terminatecl, how- 
ewer, Ixdore a case of seizure arose, and therefore tlie 
controversy ticver came to a decision. But tlie G(u*man 
Govi'rnment r(‘fused to protest iu ordevr to protect its 
mer(‘hants against any disadvantage they might sufrev 
througli tlK‘- treatnumt of rice as contraband ; and 
Princ(^ Bismarck d(H*Iared, as we liave already liad 
occasion to observe,'^ tliat it belonged to tlie belligerent 
j^iowers to say what thevy intended to treat as contraband, 
and tliat ‘ tlie measure in question has for its object the 
shortening of tlie war by increasing tlie (lifficulties of the 
enemy,' and is a jnstifiablo step in war if impartially 
enforced against all neutral stiips ’. 

During the Chino- Japanese war of 1894-5 (Jiina 
ct^nsidered rice and horses as contraband and also claimed 
to treat in that way clilorate and pota»ss intendcxl for tlic 
manufaeturci of matelu's (fuses), and thtiAvater Avhieh was 
as indispensable as coal for the steam-engines of tlie 
warships. Jajian declared lead contraband, and in her 
regulations divided contraband articles into two classes 
in accordance with tlie Anglo-American practice. The 
second or conditional class was to bo^ contraliand when 
destined to ' either the enemy’s fleet at sea or a hostile 

^ Moore, Dig, vii. 682 ; and see the correspondence in P. P. France, . 
.No. 1 (1885) iiiul Misc. No. 2 (1911), 

2 Supra, p, 99, 
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port used exclusively or mainly for naval or nvililary 
equipment ’d 

The diveigence f)(‘t\V(‘en the Anglo- Anierican and 
continental viev's n])on contraliand was [)articiilarly 

noticeable at the conuiKaieement of the \^'ar between 

# 

Spain an(j the Lbiited States in 1898. Tlie Sj)a.nfsh royal 
decree of April 28 set out only one list of eonlra))and 
goods and, tliough in fact comprising only aj’tieh'S 
primarily destined for warlike use, virtually clainual to 
include as conli’al)and any articles that tlu* govt^rnment 
might determine to be so.- Tlie American instructions 
(d June 20, on tlie other liand, i’e(a)gni'//‘d two lists and 
tix^ated as coj^ditional contraband, 'coal, when desliiu'd 
for a naval station, a port of call, or a slvij) or sliips of 
tlie enemy ; materials for the eonstruction of railways or 
telegraphs, and money, wlum sueli materials or moiu'V 
MIX' destined for the (memy's forces : [irovisions wluui 
destined for an enemy’s sliip or ships, or for a j)lac(' tliat 
is besiegixl 

During the Boer war Lord Balisliury declarixl that 
‘ foodstulTs witti a liostile destination can be consid<‘red 
contral)and of war only if they are sujiplii^s for the 
cmemy’s forces. It is not suflicient tiiat tliey arc ca])abl(‘ 
of being so used ; it must be shown that tins was in laei 

their destination at tlio time of their seizure Droceixl- 

* 

ings against tuc Herzog, a (h'rman vessel cafitured on tlie 
way to Lourengo Marques, the Ikirtugiu^se port in DeJagoa 
Bay, wore directed to be discontinued, iinh'ss the jiro- 
visions on board weix' destined for the ivnemy’s gov(‘rn- 
ment or agents, and. were also for the su|)ply of troops 
or wore specially adafited for use as rations for troops.'^ 

In the Russo-tlajianesc war Japan followed tlu' system 

’ Bon tils, 1005, n. 2; Holland, Stud. 125. 

- Moore, Dig. vii. 009- 70; Broohet, 29 50. 

Moore, Dig. vif, 609. ^ V. B. Africa, No. 1 (1900), 10. 
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she adopted in her war with China of dividing contrahand 
articles into two classes in accordance \\'itli the Anglo- 
Arnerican jnactice. In the first class were comprised 
arms, ammunition, explosives, and materials (including 
](*a(l, saltpetre, sulphur, &c.) and machines for manu- 
facturing them, cement, uniforms and equip juents for 
army and navy, armour plates, materials for building 
ships and their equipmtmls, and all other articles to be 
used solely for liostile purposes ; all which were contra- 
band when they passed tlirougli, or wc're (h'stined to, the 
enemy’s teiTitory or to the enemy’s army or navy. In 
the second clas^;; wcmc comprised ])rovisioiis a!ul drinks, 
clothing and materials for clothing, horset^ and harness, 
fodder, wheeled velucles, coal and otlu'r kinds of fuel, 
timl)e.r, eurreru^y. gold and silver bullion, and materials 
for tcdegiaph, telephone, and railroad lines : which wej’(> 
to 1)0 eontral)and wJu^n destined to the emuny’s army or 
navy, or when destined to the enemy’s territory and it 
rniglit f)C [u’esunual from the ])Osition of such destinat ion 
tliat tbey were intended for the use of tlu' enemy’s iirrny 
or navy.^ d’lie latter })rovisiou vas not iiiteuded to m(\an 
that the goods in question should be treated as contrabaiul 
on tlie mere prc‘sumption that tlioy might eventually be 
used by (lie enemy’s armed forces ; but only wlien from 
all th(' surrounding circumstanees, sucli as tlve nature 
and ebaracter of the locality of tiu'ir liostile destination, 
tlie kind and nature of the goods themsedves, &c., it 
miglit reasonahly be assumed tliat tliey \vere intended 
for the use of tlie enemy’s army and navy.‘^ 

Russia, on the other hand, following the continental 
practice wliieli refused to recognize the existence of an 
intermediate class of goods betweern contraband and 
don-eoiitral)and, at first published one long and com- 
])relK‘iisive list, including therein many tilings requisite 
^ Tak. R. J. 41)1. ^ Ibid. 493 -5 ; Hoi. Letts. 134, 135-6. 
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for tlie civil x)opuIation as well as for niililary aulliorities, 

Biicb as rice and provisions,' every kind of fuel, liorses 

and beasts of burden, materials ami f)bje(*ts for tele- 

gra})liic and tele])lionic installations or for tlie construction 

of railways, boilers and every kind of naval maclnncry, 

and subsequently raw cotton; the* vlioie erf wtucli 

arti(*Ies were* legardcd as uneondilionally contraband of 

war. As a- result, however, of Ihe vigoi'ous protests of 

the British and United States (ioverninenls,- which 

insisted that goods jniinarilY \ised for p(*a(‘(‘ful j)ur}K)ses 

could be treated as contra!)and only wlu n actually and 

specially d(*stined for the ai’ined forces of the (*neinv, 

_ ' • * 
Russia modified lier original proelamation so far as to 

admit the conditionally eontraband eliaract er of ri<'e, 
provisions, horses, }K‘asts of Irurden and other animals, 
which, wei’c to be seized only wh(*n (h*stined for th<‘ 
government of the enemy, or his administ ratioir, army, 
navy, fortn*ss('s, naval |)orts, or ])in veYors.‘^ Tlie neia‘S- 
sity for recognizing a distinction between a}>sohit(‘ am) 
conditional oi‘ r(*]ativ(^ eontraband bad also pr(‘vio\isly 
been indicated try the Russian Sujucnu^ Ihize Court 
in the cases of the Aralna and the i-alcha^^ in v\ l»i(jh it 
was held that , in tlie cast* of the articU*s last referred to, 
by destinatiorv to the enemy was meant destination to 
the enemy’s government, conti*actors, army, rravy, for- 
tresses, or naval harl>oiirs, and not for private*, indivi- 
chials, subjects of the enemy’s country.' 

MeTchantmen frequently carry a gun and some amount 

^ Which were absent irom tiic list published by Kussia in UHK), 
The linssian decree of May 13/25, 1877, eivunieraled only ar! ieh s 
primarily destined for warlike use, but irnduded geiHually 'all objiads 
<lestir\ed to laud or sea forces ' (Moore. Dig. vii. 887, 07U). 

- P. P, Russia, No, 1 (1905), 9, II; Hershev,1l. J. 1(>7 83 ; Tak. 
R. J. 497 512. Mr. Hay’s dispateli will also be found in 20 U 
(1904), 339 -42. 

Tak. R.d . 512 ; P. P. Russia, No. 1 (1905), 27 8, 

^ Ath. riones, 90; Hershey, R. d. 174 8; ( Cases, ii, 437 8, 
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of ammuirition for the purpose of signalling, and, if they 
navigate in |)arts of the sea dangerous on account of 
piracy, tliey frequently carry sufficient arms and ammuni- 
tion to (tnable them to dehmd tliemselves against an 
a,ttack l)y |)irates. Hostile destination being an essential 
elcjnentoin tlic conception of contraband, the o])ject of 
which is to empower a belligerent to ])revent the increase 
of tlu' naval and military resource's of liis adversary, it 
follows that all articles carried l)y a neutral vessel for 
Juu’ own use arc never cojdraband apait from Hie ship 
to whicth they lielong, and must be treated by tlie captor 
as no more obnoxious than tlio innocent part of the 
cargo. ^ Even in times of ahnost lawless violence, when 
belligerents recognized practically no limits to tlie extent 
of tlK‘ir contraband lists, it. was tlu' jiractice to Icjavo 
unmolested those tilings that were considc'red nec(>ssary 
for tJie legitimate defence of the vessel, 'the immunity 
of sucli articles was i*ecognized in t'dward riFs treaty 
witli tlie (k)unt of Elanders in 1370^ and also in the 
list of contraband issued by tlio Privy Council in 

‘ Quod sint Angli exciisandi wrote (Jen tills, ' etiam 
quia pulvis ille et cai'tcra cius generis ]>ortabantur pro 
usu navis. 8ic Suarezius in casu suo Oeimoiisium, quod 
lex ipsos non tericrct qui pro usu navis portarent quae 
portari vetita alias. Licet proliibituni sit (‘xportaro 
trifjenm, non de co tanien intclligitur proiiibitio qnod 
(]uis portat pro suo usu.’ Ho even went so far as to say 
that if the quantity carried was in excess of that required 
for the use of the ship, the supertluous part might be 

^ Kleen, Cant 172-4; Neut. i. 424-5; Boeek, 593; Opp. I.L. 
ii. 493 4 ; ( !ol). Cast^H, ii. 423, n. (i). 

i Itym. m. ii. 172 ; of. Nys, J). 1. iii. 630. 

Supra, |). 106. 

^ llisp. Adv. bk. i, chap. 20 (Dc navi Anglica ad Turcos proiidscente 
emu mcrcibiis aliisi ot noniiulJo puivere tornioiitario), pp, 76- 7. 
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sold witliout iiicumtig any liability. ‘ Etiam addo, quod 
veiulere Aiigli poteraut quid siij)e] fuis8(‘t; connii 

quae ferebantvir pro lusii navis. Ui sic do Ivis, qiiao 
iisiis taiitum siii causa eon\pai‘ari possiuit, responsirra 
est, eadein et vendi posse, si jnox iiO(* usus eoriini sit.' 

A similar ininninity in favour of arti(yies cafried for 'iVciity 
use of tlie ship was generally stipulated for in tlie 
treaties concluded on tlic' subject of contiubaiui. Thus, 

Article 11 of the treaty made between (heat Britain and 
Russia at Petrograd in 17(10^ pi’oiiibits the traiis])ort of 
the particular tilings euuinerated ' beyond the quantii y 
ijecessary for the use of the ship or beyond that whi( h 
ea(‘}i mail serving on board tlu‘. v(.‘ssel or ]>ass(mgei' ought 
t o have In^l 71)9 liOrd Stowell ludd t hat a vessel might 
not carry a larger (piantity than was actually reipusiie 
for her own prot(‘ction on tlu* suggestion of a spetmlaiioM 
of purehasing other vessiis.- The same exctuition in 
favoiir of arms and other things uecessary lor the natioMul 
defence’ or 'for the use’ of the vess(‘l or her erc^w is to 
be found in the d('cre(‘S or regulations of continental 
countries in^the niiu't^'eiith c(aiturv\ such as tiiosc ol 
Sweden of April 8, 1854, of Austria of Marcli 9, ISGl, and 
July 29, 187U, and of Ih iissia of June 20, 18()l ; and th(‘ 
{uinciple was also rei-ognizcd in § .‘17 of the lU'jjUmcvt 
des Prises voted by the Institute of iiitc'r- 
national Law in 1882, providxHl the vessel did not mak(‘ 
use of the articles in question to resist visit and searehJ 

‘ Mai’lcns, Rcc. i. G ; Clial. i. 7. 

" The Marganihu Magdalma (171M)), 2 ('. Rob. 

^ Klecn, Coat. 174, a, 2; Hub. aad King, latrod. x. 

^ Reckenkaiap, 24. Siaiiiarly Art. 46 ot the dralt Code of Xcutralily 
adoj)tc(l by the institute ia 11)06 |)rovidcd : ’ Le.s articles iyj)ivt(‘s 

eontrebande selon I’art. 42 seroat e\ec}»tes et laisseE lil)res a bord 
des navires de coiamcrce |)Our autant qa’ils .son! iadjsiK^nsa1>ks au.\; 
besoins et a la faxanite du jiavirc, d(? son cqui|)age et do sos passagers 
(21 Ann. li:|, 151)). la Ins Draft (ode Field exjMv.sslv eoiifines lliis 
exception to goods 'on board a vessel that is exempt Irom c.ai)tnie ’ 

(pp. 552 -3, § 860). ♦ 
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During tlie Riisso-Japaixese war Japan declared that 
goods " wliich from thcvir nature and quantity wore 
clearly to bo considered as intended for the use of the 
slrip tliat earric'd them would not be r(\garfled as coming 
under t lie category of contraband of war ’ J 


1 P. \\ Ttiissia, No. 1 (1<K)5), 8, 
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11 OST I l.l<] DES'I' I N AT ION 

Tiijq ol)icc‘l of the law Of eonlraViand hein<f to enable Kwc Hsii v 
a bolligcnTMit to prevent tiu‘ (raiisjiort to lii.'i advcTsary aestiua- 
of such articles or coiuniodities as Avould assist the latter 
in tlic conduct of liostilities against him, and not nu'rely 
to empower him to seize wai* mat(u-ial for his own use, 
it follows that in order to constitute. c.onTrahand, not only 
must tlio goods be in t heir nature capable of wailike ns(‘, 
but they must also b(.‘ taken on a hostile destination^ 

There is a considi'rable trade* i»\ arms and ammunition 
at all times ; but the contents of an arsmial found on 
t licit' wa}' to neutral magazines woukl no more be contra- 
liand tlian cargoes of Paris fashions oi* childrenls toys, 

8o manifest is tJie necessity for a hostile destination as an 
essential element in contra))and eharactiT, that )>y early 
theoretical writers, such as Grotius and Genlilis, it is 
assumed rather tlian expressly stat(‘d. 

In the eourse of the disjiute that arose in 1782 lietwi'en 
Spain and J)cnmark with rehu'ence to the s(‘izuro of t lie 
-Danish corvette St. the Spanislv ministi'i’ declared 

that if the cargo consisted of munitions of wai' it v as 
contraband. Hut to this it was replied that ))y the law 
of nations and international eonvenlions it is necessaiy 
to add a destination for the enemy ; and that trade in 
munitions of war between neutral eountrios remains 
perfectly lawful in spite of a war between otlier powers. 

In accordance with tliis jirinciple it was held in the ea*se 

‘ The Uvmlric and AUda (1777), Hay and .Alarr. UO; Tiid, 9f)8. Ci. 

Opp. 1. L. ii. 41K); 1-^i.wr. Ihin. 71 1; (Job. (‘ases, ii. 428; bontits, 

1009. * “ Martens, (J. 0. ii. 19;J. 
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of the Imina^ that if the guilty destination has been 
voluntarily changed for an innocent one dining the 
voyage^ a capture made after the change has been elTected 
will not result in condemnation. Similarly a Danish 
vessel captured in 180() at the Ca})c of (iood llojie, 
whore sJio liad touched after the surrevnder of (’ape 
(iolony to the British, was released on th('^ ground that, 
as Creat Britain was in poss(.‘Ssion of the place, Mong 
before the time of seizure, the goods luid lost their noxious 
eharacter of going as eoutrahand to an enemy’s port’.- 
One ground of the illegality of the seizure of the M(dacca 
by the Peter^lmnj in the Russo-Japanese war was the 
faet that; the ammunition on board was the property of 
tlio British Government and was destined for the use of 
th(' British llx^et in Chinese waters.'^ 

In considering tlie subject of hostile (h'stination earo 
must be taken not to confuse the dostination of the goods 
wit h tiiat of thx' vi'ssol which carries tlu in. Although 
the systematic writers of tlic sixteenth, seventeenth, and 
eigliteentli eenturies make no definite disiincition bedwoon 
these two foi’ms of hostile destination, the^y appear to 
liavo rc'garded that of the goods as the decisive factor. 
This rul(5 has been followed almost invariably on the 
Continent, although tlie burden of proof lias l^een rx^gulated 
by the destination of the vessel.’^ From the outset there 
was a tendency to establish a gem'ral presumption of 
hostile (h^stination when the noxious goods were found 
in the neighbourhood of the enemy’s eountry.^^ The 
jurists say, observes Zouch,-' that a judge must presume 

^ (1800) :} C. Hob. 167; 1 K. P. C. 289. ^ixns, if the diversion of 
destiiuition is only in consequence of vis mniorl siicli as capture by 
the enemy (the Min^rm (1801), 3 C. Kob. 229 ; I K. P. 0. 801). 

“ Tlie Tretiih Sostre (1807), 6 C. Kob. 890, n. ; 1 E. P. C. 588, 

* Smith and Sib. 161. 

* l)u[>. 1). Al. Ang. 251- 5; Percls, 259 60. 

Of. Wheat. Hist. 140. 

Iiiris ct iudicii fecialis, bk. ii, sec. 8, § 10. 
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tliat a person iuteiuled to go to a prohil)itecI place if lie 
lias been foiirul on the confines of that })lace and off the 
ronte of the j)laeo to winch lie alleges he was boniuL 
But, as a general rule, if it appeared from tlie shijVs 
))apers that the cargo was destined for an cvneiny |)ort 
or fleet, then it could be captured, although tjie Vessel 
herself was only gt>ing to a neutral port; while, on tlie ' 
other hand, if the goods were on their way to a neutral 
port, they would escape seizure, although tin* vessel bad 
a hostile ch^stination. 

In the British practice of the eiglitec'nlh c'cntmy, Anglo- 
however, the destination of the cargo uas gencaYilly nrarii^,^" 
presumed to be that- of tlie ship ; the sanu' rul<v was 
followed by t'he flnited Htales prize courts prior to the 
civil war,- and was also laid down in the Italian Mercarn 
tilcj Oode.*^ If the vessers port of final destination or 
any intermediate port of call was ]iostil(>, or if she was 
to meet enemy naval forces at sea or in a nonlral jiort-, 
the goods could be seized notwitlistauding tliat it might 
appear from the slri|)\s papei's or ot herwise that they weri; 
not intended for the liostil(‘ {lort, hut wert' intended 
either to be foivvarded beyond it to an ultr'j’ior neutral 
destination, or to ire. de])Osited at an interimalialc' neut ral 
port.* Subsequently this laile was so far relaxed in th(‘ 
case of a ship calling at several ports, some neutral and 
some hostile, that tlie presence on board of goods which 
were bona iide documented for discharge at a neutral 
port before the shij) reached an enemy port, could not. hi? 
made a ground for detention ; Init if there was no siu*h 
documentary evidence, then that port which was hxvst 

^ Westlake, 1. L. ii. 293; Hist. Lotts. 188; ('Ob. Cases, ii. 420. 

“ Dav. Elera. 459. Art. 2J5 (Raikes, Italy, 179). 

^ lUchniond (1804), 5 (X Kob. 325; tbo Trende Sosire (1807), 

6 Rob. 390, n. ; 1 E. P. 0, 588; the Comraercen (1810), I Wheat. 

382; «cott, 705; Owen, War, 187; Oiip, D.M. Aug. 250; Kleon, Cont. 

77, 11. 
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favouraV)]e to the neutral was presumed to be tfie destina- 
tion of siieli part of the cargo as would be contraband if 
carried to tiiat port.^ 

Tlui main object of this rule was to raise a presum])tion 
of [lostile destination for tlie goods whenever the vessel 
l)y \vru(r}\, they were carried w^as to come in contact vvntli 
tlie enemy at any point in the course of her voyage ; 
iind in order to raise a contrary presum])tion of innocamt 
destination for the cargo, the miutral destination of the 
shij) must have been indisputable. If tiu'. destination of 
the latter w'as uiKautain ajid dependent U|ion contin- 
gencies, the onus w^as on the master to ])rove that it was 
iu)utral and that any inttmlion to catl at an enemy poit 
had been entirely abandoned. In order^ to establish 
a }iostik‘ destination it was sutUcient that tlie vess(4 was 
found at sea sailing on a cM^urse for an enemy port, 
altliougli lier pjiper’s sliowed her to be bound for a neutral 
one.-^ 41ie transfer of contra])and artieles from one 
enemy port to anotlKu*, where they arc recpiired for the 
purposes of war, is treated in tJic same manner as an 
original importation into the enemy country,'* 1 
sudieient if tiie territory to wliicli tlie contraband g< 
are destined is merely temporarily occupied by 
enemy.* 

^ Sco P. P. Misc. No. -1 (PJOU), 4. 

- r\\i' JIaabrt (lHOr»), « il Kuh. o4 : I K. P, P. 0:24 ; tlu? Fra 
(1801), (t Hob. 217 ; 1 E. P. (J. 2C8: llio (1801), 8 C. 

220; 1 E. I?. (1. 801 ; Hie Twi-mh- Brodrr. (1801), 4 0. Rob. 

1 E. P. (t 082 ; t lie ( bxiitnf'rccfh (1810), 1 Wli<'a.1.. 082; Scotl, 76. 

The hkhrard (1801), 1 ( t Rob. 68 ; 1 K. P. C. 050. 

* Cob. Casses, ii. 05, ii. (y). 



CHArTER Xli 

THE I)0("rRINE OF CONTINUOUS VOV‘^\(IE 

As Sir Edward (ilrey ])oiiited out in his ll(*|>ly ^ to 0 h‘ 
United States Note of December 28, ]()14, tlie ditlieiilli('S 
of land ivans])ort at the time of tlio Napoleonic wars 
rendered it im[)raet iea])ie for a l)elli^er(‘nt to obtain 
supplies of sea-borne goods tivrough a neighbouring 
neutral country. Ihior to th(» increase in the facilities 
of transport tlirough tlu^ introduction of st('amers and 
railways it was unnecessary, as a general rule, for a 
belligerent to consider tlie ])ossibility of an ultmaor guilty 
destination of the (airgo of a vesstd })ound foi* a neutial 
port. Hence the unqualitied duivm of Sir Win. Scott 
in the Imina'^ that ’goods going to a neutral port cannot 
(forne under the description of coritraband . . , tlie 
articles must be taken in deUclo, in tfn^ actual ])j‘Osecut ion 
of the voyage to an enemy’s port ’'Idiere was no 
suggestion in tliat case of any ulterior hostile destination 
of the cargo, and when Lord Stowell said that: tli(.‘ goods 
must be taken in tlu^ actual j)i*osecntion of tlu^ voyages 
to a Iiostile port, he was referring to the |)oint tliat the 
proceeds cannot, as a, general rule, hv. taken on tlu^ 
return voyag(‘.‘^ 

On the same principle, in tlie casi^ of tlie Fran Mar- 
gareihad^ where, owing to the nature of the cargo, it was 

^ The Tirne^'i, FoliiHarv 18, 1015. Of. Lashing km, Miuiiial, Ititrod, 
xiv; llol. Letts. 147-8." 

^ (1800) 8 C. Rob. 167 ; 1 E. P. C. 280. 

^ ('f, Westlake, I. L. ii. 207 ; Cob. Cases, ii. 428 ; Hist . Add. Ix^tts. 
40; Owen, War, 181 5; 15 L. Q. R. 184 5; 17 id. 27, 10:i; 23 id. 
200; 24 i(i 463 ; Elliott in 1 A. J. 73 ; Wootsey in 4 id. 832. 

" (1805) 6 C. Reb. 92 ; IE. P. C. 532, n. 
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necessary to prove a dovStination to a hostile port of naval 
or raijitary cqui})ment,^Sir Wm. Scott refused to coiidethn 
cliocsc Oil a vessel destined to Quimjier on the ground 
that the cargo might be carried on to Brest, the famous 
poj’t of naval equipment, since the former port, though in 
the vicinity of the latter, was situated on the opposite 
side of a jirojecting luaidland so as not to admit of imme- 
diate conimuuication oxcejit l)y land carriage. But on 
the following day, in a similar ease,- the same judge Iield 
a d(‘stinalion to th(‘ ordinary commercial port of Corunna 
sullieicnt, he(*ausc it was in such close proximity to the 
naval port of Feri'ol, lieiiig situate in the same bay, that 
tlu^ noxious goods might be immediately and in the same 
conveyance carried on to the latter port. 

In an earli(‘r case*^ of a Danish ship taken with a (?argo 
of sliip timboi' bound from (diristiaiisaud with an alter- 
native destination to St. Male or Brest, the court decid(Ml 
tiuit at the time of eajiture tlie destination of tlie cai*go 
was the innocent comniereial port of St. Malo. But 
in tlie course of liis judgement Sir Wm. Scott said : ‘ It 
could ncvc^r lie permittcal to bo averred tiiat a cargo 
of this sort might go on an innocent destination to 
St. Malo and then be sent to Bn^st or R.o(jhefort. If 
that Avere tlie ease it must be proiioiineed a case of 
(‘ondemnation.' Nearly half a century before this case 
the British Admiralty judges condemmed a cargo of 
saltpetre ea])tured on a vessel on a voyage to a neutral 
port from which she was to proceed to France, to which 
country the cargo was ultimately destined.'^ 

Carriage of dispatches is, as we have seen,’’" analogous 

^ Vf. sviprfi, ]). 119. 

The Zeldcn Rud (1805), 6 C. Bub. 99 ; I E. P. C. 532. 

. - The Twi'wle Brodre (1801), 4 C. Rob. 33; I E. P. C. 332; and 
of. I lie Fmuidin (1801), 3 C. Rob. 217 ; 1 E. P. C. 298. 

* The Jems (175(>"61), Burrell, 164 ; 1 E. P. C. 6. * 

Supra, p. 9. 
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to that of coritrabarid ; and in the eases of the Simoh 
and the Hope ^ Tunitral American vesseis were condemned 
by Sir VVai. Scott for carrying, on voyages from Bordeaux 
to New York, official dispatches destined to the Frencli 
authorities in the West, Indies. In neitlun* case docs it 
appear to^have been alleged that the ajyparent de^itinatioM 
of the v('ssel was not her true and iinal destinatioin or 
that she was sfXH-ially c'm ployed by the hb’(Mich Gov(M‘n- 
nieiit. Tlie decision in the subsequent case of the 
Rapid'^ also procf^eded distinctly i]]>on tlu' footing that 
the carriage of hostile dispatclu's would not necessarily 
be considered innocent because the ship's voyagt^ was to 

terminate at a neutral ])ort. Mt is to be ol)ser\(‘(l\ 

« 

remarked 8(‘ott in that case, ‘ tliat where the commence- 
ment of the voyage is in a. neutral count ly and it is to 
terminate at a neutral port, or, as in this instance, at 
a port to wlvich, tliongli not neutral, an oj)en trade is 
allow'cd, in su(*h a case there is less to ex(*it(‘ his (tlu' 
master’s) vigilance, and therefore it may be proper to 
make some allowance for any imposition which may Ix^. 
practised iipop him,’ 

That voyages distinct in facd may together constitute 
one eontinuous voyage, in law was definitely decided in 
the application of what is known as the ' llult' of (he 
War of 1750’, aceording to whicli a colonial or coasting 
trade tluit has been (‘xclusively limited in tinu> of peace 
to the conntry to Avhieh it rightfully belongs cannot he 

' (1808), 6 i). Rob. 461, 463, n. ; 1 P. 614, n. ; Moore, Djg/. 
vii. 727 -8. 

(1810), Edw. 228. The <'aso of the Ka/fh (1803), tncot.ion(>(l l)y 
Sir William Grant, M.R., in the ]\ illUtm (18U6, 5 G. Rol>. 101 ; 
1 E. P. G, 511), has sonjotimos been referred to as an instance in whirh 
the doetriiic of continuous voyage was ai>j»lied by R>id iStowell to 
a case of contraband (cf, 8mith and Sib. 223 ; Elliott in I A. J. 73 ^ 
Woolsey in 4 id. 830) ; but as the vessel Avn.s proceeding to the liostile 
’ jX)rt of llavarmah at the time of hei' capture, the tiostile destination 
of the cargo was immediate, and there was no need to invoke the 
doctrine of continuairs voyage. 

1790 L 
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thrown open to neutrals in time of war.^ In the eighteentli 
century and earlier it was the practice of European 
istates to cx(du(l(^ foreign ships from coinmercial inter- 
course with their colonies, and also from their coasting 
trade. In 1604 tlio Venetian ambassador wrote to the 
doge' ai)il senate touching two Venetian vessels Mdiich 
had been captured south of tlu^ line l>y the Dutch. They 
were trading with Spanish licences between Spanish 
iVinerioa and Sj)ain, and had l)een condemncid l)y the 
Dutch court as good prize, upon the ground that by 
taking lieenc^cs from Spain for a trade which was pro- 
hil)itcd to non-S|)anish ships, the Venetian ti*adors had 
made tiuMUSelves allies of Spain, then at war with the 
llollandcT's. in 1630 (diaries I enforced' a similar j ule 
against neutrals carrying on the coasting trade of Spain, - 

111 tiio wars of the latter part of the eighteenth, century 
the naval preponderance of Great Britain was sucli tJiat 
the other maiitiiiK^ belligerents wiu’e umible to safe- 
guard their colonial trade, and in 1756** jM^ance opened 
her colonial trade to Dutch ships, but (excluded otlici’ 
neutrals. Idio Bi’itish prize courts refused to recognize 
th(^ validity of any such d(wice for the protection of the 
trade in qiiestioiij liolding that it Avas inconsistent with 
neutrality for the subject of a neutral stat(> to intcuqiose 
in lime of war in a trade between a belligerent state and 
its colonies, wlien the neutral was forbidden by the laws 
of the belligerent state to take any jiart in such trade 
in time of peace. The same' policy was maintained in 
1703 wlien Erance tlirew o|)(ui lier colonial trade to all 
neutrals indiscriminately^ 

* C\'. Westlake, 1. L. ii. 294 *6; Twiss, Coiit. Voy. 12 13; Hist. 
Add. Letts. 33 9^, 24 L. Q. R. 461; Elliott in I A. J. 01-72; Leech 
Sii 46 Jonrn. Royal Ihiited Service Institution (1902), 1524. 

^ Marsden in 25 E. H. R. (1910), 244. 

Hence the naivio oC the rule in questioji. 

The Imnianuel (1799), 2 0. Rob. 186 ; 1 E. E C. 217. 
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(jlreai Evitaiii conceded to neutrals, lioivever, the riglit 
to import the pi’oducts of the enemy’s colonies into 
a. neutral eountry and to export the goods of a n(uitr*al 
country, oilier than (‘ontrahand, lo any port of (he 
enemy whieli was not blockaded, Ix'cause they liad not 
been excluded from suoli ti’ade in time of peac 4 ^^ * 4'lie 
inevitalile result of this was that, attempts wa‘r(‘ mad(' to 
evade the rule ])y the device of consigning t!i(‘ goods in 
the tirst instance to some neutral port, such as Marbh'head 
or Erndcn, from whicdi tra(l(‘ with the colony or tlu? liouu? 
country w^as pormissihle. Then, after the eustoms diilies 
had been paid, the cargo was reslupjied and (‘onvc'yed 
to tlie luoliibited port ostensibly as neutral nuu’eliandist*. 
In tlie ease of vessels eaptured on their way from llie 
neutral port to the enemy country tlu^ Ihitish courts 
held that vvliere thei’e was a distinct intention from tlu^ 
heginning of tlu? voyage to send the goods from tlie colony 
to tlie. mother, eonutry and then‘ had been no acimd 
importation of the cargo into the (aunmon stoerk of I Ik*. 
country wdioix' tlie transhijunent took jilacjc, tluu'c^ wiis 
only a single mercantile tiansaction and the two voyages 
made in law^ but one/- 

' Wliria* a cargo whic-li had gone from the neutral port of Kainhurg 
to the belligerent port of P)ordeaux Ava.s eaf)lvired uhilf^ g<>hig from 
there to the Krein’h port of S;in Domifigo, th(,^ doutrine of coiit imiotis 
voyage was applied in favour of tin*, neutral to prof('{‘t llie cargo 
against the ooiitention tliat it was sailing from one. hreneli })ort to 
another (the Imwanvd, supra). 

- The PoUy ( ISOO), 2 C. Hob. 201; 1 K.VAX 248; tlie 4/V/7vV/ ( 1805) 

5 (b Rob. 205 ; I K. P. C. 405 ; tlie WiUiam (1800), 5 C. Rob. 285 ; I E. P. ( / 
505; th(v/t^5e/n.'2f:r ( P8(X)),0C. Rob. 250; ihoJtimje. (1800), 1 .\(;t. 

171 ; 2 K. P. ('. 0, n. Th(^ important and diflieult ipiesf ion to be deter- 
mined in all the easos of continuous voyage Avas whetlun* the importa- 
tion into the neutral eountry harl licen made in good faitli for tlie pur- 
pose of adding goods to the common stockof tlu* country, or was merely 
colourable and in teiukv.! to conceal an original ilesign of exportation t o 
the belligorent country. In December, 1805, the Lords of vXpjieal held 
in tho Essex (cited in the WUliam (1800), 5 (J. Rdl). 402 ; 1 E. P. C. 
512) that while the landing of the goods and the jiayment iif tlfe 
duties w^as evidenci* of ini portal ion, it Avas not conclusive ; that the 
original intention of tho importer to tranship ami export the colonial 
produce was the t»st of the continuity of the voyage, and that this 
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It is doubtful whether a voyage was ever considered 
a eonliniiovis (‘oloiiial one where the ships engaged in it 
were different. From Lord StowelFs judgement in the 
Polllf ^ it would appear that he thoiiglit the rule would 
still apj)ly altliougli tlic same vessel was not employed 
th rough i»)Ut the whole voyage. But in tlio IVillinm " it 
was only cocoa which the neutral vessel liad herself 
brought from Vimezuela to Marbleliead that was finally 
condemned ; sugar which had been l)rought by otlier 
vessels frtun Havana to Marl)leh(^ad was allowed to pass. 
In tlie ease of tlie Thorny ris^^ on the other liand, where 
a cargo of barilla had l)een hrouglit to Lisbon in an 
Anuu'itjan vessel from Alieant, in S])ain. and was tliere 
l>ut on board another American vessel for the purpose 
of being eari'ied to (diei*l>onrg, it was lu'ld that the sale 
of goods at an intermediate^ |)ort, and their transhipment 
to another vessel for conveyaiua' to tlu'b; final destination 
did not })reak t he continuity of tlie voyages ; and that 
eonseeiviently the barilla was subject to eoiKhunnation 
under tlie Order in (.'ouncil of daniiary 7, 1 807, proliibiting 
the trade from one enemy’s j)or(- to another. 

In every rc'ported case in whicdi th(‘ doctrine of eon- 

tiiinous voyage was applied to the jn'oliibited colonial 

trade the vi'ssel eonecu’ned appears to luvve ])een ea])tiu‘ed 

only after she had actnally left tlie neutral port and was 

on lier way to the hostile one. But although the ease 

does not seem to have happened, the same principle 

must hav(‘ applied if the caj)ture had beem made during 

t;he first ])art of tlie transport, supposing the intention 

intention wms to bo a.scortained frojn all the attending circiunstanccs. 
The application of ilio doetrine of ('ontiinioviB voyage to illegal trailing 
with the enemy was recognized by the Supremb Court of the United 
Statc>t in a case which arose during the war between the United States 
apd Mexic'O (Jecl'cr v. MonUjoimrif (1851), KJ How. (U. S.), 498). 

I (1800), 2 (t Rob. m ; 1 U. \\ (I 248. 

(1806), 5 C. Rob. 285; 1 E. P.C. 505. 

(1808), tMw, 17; 2 E.P.C. 6. Cf. Hist. Add. Letts. 36; Ath. 
Jojies, 262, 267-70 ; Baty, South Africa, 15-16. 
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to be jiroved that the goods were only being sent to tlic 
neutral port in. order to be .sid)soqiiently transliip])ed or 
transported further on tlie same or another ship to the 
enemy eountryd This may also bo inferr('d from Lord 
StowelFs decision in the eas(^ of the 31ercffnys^ 
a vessel intending to call at a Britisli port li\ %)r(l(T to 
enable her to obtain a licence to trade wit h a blockaded 
poi’t was captured before rea(‘liing a thitisli port. In 
holding that the voyage to tlie l)]ockaded port was ncit 
continuous, the court very carefully distinguisluid tlie 
ease before it from one infringing the proliibition to 
engage in the enemy’s colonial trade^ “ This is veiy 
d i tie rent said Scott, 'from tiu; case of i\.mer]can sliips 
touching at their own ports, to which it lias la'cn assimi- 
lated ; here the voyage was /o be continued only if legalized 
by tlie government w’jnch would have a right to coinjilain 
of tlie illegality.’ 

The priuci])lbs of these deeisioiis with refereiua? to the 
Rule of the War of 1756, in which the interjiositiou ol 
a. neutral |)ort of call was held to b(‘ no protc'ction to 
trade that was really being carried on betwecai t he colony 
and the home country, art‘ obviously applicable to all 
questions, sueli as contraband voyages, wlaa’c it may 
be ne(3essary to determine the true charaeier of tlie 
adventure in regard to its terminus ; and it seems 
impossible to believe that Lord Stowed would have 
hesitated, in a necessary case, dctinitely to apply the 
doctrine of continuoiis voyage or ultimate dest ination to 
carriage of contraband.^ Where the same vessel is 

1 Of. Wesildtc, LL. ii. 296 ; Elliott in 1 A. J. (1907) 72 3; Edit orial 
Comment in 9 id. (1915), 215. 

2 (1808), Edw. 53 ; 2 E. P. C. 15. In the La F/om J(1805), 6 C, Rol). 1 : 
1 E. P. C. 515) Scott refused to consider a circuitous ulterior destination 
to England, eitlwH' in the same or anotlier ship, as an identical 
consignment within t.l‘e meaning of tlic Order in (bimcil periiiilling 
Sfunish wool to he consigned to a merchant of the United Kingdom. 

•rOf. Hist. Add.* Letts. 38; Westlake, I. L. ii. 290. 
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engaged in both |)arts of the voyage this would result 
frotu. tlic application of the principle whicli imputes 
a liostile destination to the cargo when one of the ports 
at. whicli th('. vessel is to call belongs to tlio enemyd 
‘ Tiu;, ostensible destination of the vessel says the Manual 
of Navaf Prize Law,- ‘ is sometimes a neutral p^i t, while 
she is in reality intended, after toucdiing, and even 
landing and eolourably delivering over her cargo there, 
to ])rocced with the same cargo to an enemy port. In 
such a ease the voyage is ludd to be eontiniious ’ and 
the destination is held to be hostile throughout 

fa ISIG tlie ,Sn|)rcme (lourt of the United States 
decided in the case of the Contrnercen^'^ vvdi/u’e a Swedish 
neutral vessel was (5a.|)tiired by an Amm ican cruiser while 
ctonveying grain to Bilboa, a muitral ]) 0 i;t, for the use of 
the Britisli troops in Spain, tliat the.faet that the destina- 
tion of tlie vessel was a Tieutral port was no bar to the 
condemnation of tlu^ (uirgo as contraband when it was 
clear that it was to be delivered to the enemy. Where 
the object was to aid the emuny in his military o])eralions, 
the court could not perceive ‘ liow the destination to 
a neutral port can vary t}i(3 application of this rule ; 
it is only doing that indirectly which is })rohil)ited in 
direct courses As a matter of fact, however, the 
noxious goods were to be delivered directly to belligerent 
v(‘ssels l}'ing in tlie neutral port, and therefore the actual 
decision in tlie Commercen would not. extend to cover 
tiu3 ease wlierc it is intended to convey the contraband 
articles to the emuny by sea or land earriage beyond the 
neutral port to wliieh the vessel is immediately destined.*'' 

^ Cf. Dup. 1). M. Aug. 259. Ilollaiurs eel. (1888), 71. 

1 Wheat. 382 ; \Scoli, 705 ; cf. HLst. Add. Letts. 28-9. 
i. e. the ride prohibiting carriage of coatrabaiKl to the cnciny. 
‘It is ccdaiidy true’, said Htory, tL, ‘ tliat goods destined for the 
'Use of a neutral country can never be flet-iued contral)aMd.’ 

^ Cf. Baty, South Africa, 10, n. ; Opp, 1. L. ii. 501, n. 2. 
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Wliether in such a case the vessel can he considered 
to be cari'ying e()ntra})aiid of war while on the way to 
the neutral port was iirst judicially decidcal in 1855 by 
tlie b5‘ench (\)n.seil gtnieral des Prises in the case of the 
Frovc Anna llonwinaA llaiioverian sliip takcai duiing 
the Orij^ean war in transit from Idsbon to Wanibiug 
with 073 sacks of saltpetre on board. It was notorious 
at the time of th(‘ seizure that Hamburg was ihe intca;- 
mediary port used for the transmission of warlike stores 
])y ov(U‘land transit to Higa in Russia, and tliat it had 
liecome a staple market for sulphur and saltpetre, wliich 
it never was before ; while tlie salt|)etre oji l)()a-rd, being 
described in tlie shij)\s papers simply as ‘ mereliandise 
was not truly declared. Eoi* these and olhei; reasons the 
J^Vench council concluded that if the V row A nna Honwina 
liers(vlf was not chai’tered to cany the noxious part of the 
cargo on to some Russian poj1 in the Baltk‘, it was never- 
theless intended ultimately to reach the enemy, and it was 
a(;eordingly condemned as contraband.- 

Sc\nMi years later the Unitfal States (tourls a|)plied the 
same princij^le and condemned goods sci/aal on hom’d 
vessels bound for neutral ])orts, usually JMatamoras or 
Nassau, when it might reasunaldy })e inferi-(/d from the 
surrounding circumstances that the goods wau<r going on 
to ])orls of the hostile Confederate States.-^ Tiie four 
|)rinci|)al cases on the subject are the SUplim JlartA 
Hie Bermuda^ the PeterhoffA and the SpringboIcA With 

^ Calvo, D. I. V. 52 (§§ 1061, 2707); lieniy, 41-5; Ath, Joi.ch, 
273 5 ; Baty, 8ouUi Africa, 11-12; 25 R. I). I. 55. 

- As the real destination was iiifeiTe<l from the surrounding eircuni- 
stancos, it was deemed immaterial whetheu* the saltpeiie wji,m to Ik'- 
carried on by ship to the Bnitic or discharged at Hamburg and carried 
overland to Russia. • 

Cf. Moore, Dig. vii. 608-7(X) ; Elliott in I A. ,1. 70. 

Blatch. Prize Cases, 387 ; 3 Wail. 550;* 8eot{ , 852; Moore, 
Dig. vii. 704-7. • * 

(1805), 3 Wall. 511 ; Moore, Dig. vii. 70S--15. 

® (1800), 5 Wall. 28; Seott, 700; Moore, Dig. vii. 715- J 8. 

' (1860), 5 Walk 1 ; Moore, Dig. vii. 710. 
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the exception of the case of the PeierhojJ, however, 
where the t^ea carriage of the goods was to terminate 
at the Mexican port of Matamoras, from which there was 
communication with the Confederate territory by land 
or inland navigation, the carriage of contra1)and was 
presente#! to the courts in these cases in conne.^ion with 
drlockade- ruiining ; and imfortiinately the judgements 
do ]iot dislingiiish witli desirable clearness betwc'cn the 
two ditlerent sets of conditions involved.^ 

In the Pelerhoff it was laid down that contraband 
goods are lial)le to conllseation if thcMO is ground for the 
belief that they are to be transj)orted across nmitral 
territoiy to a hostile country. ‘It is triud, said the 
court, ‘ tliat these goods, if really intended for sale in 
tlie maiicet of Matamoras, would he free' of liability, for 
contral)and may be transported by neutrals to a neutral 
port if intended to make part of its general sioek in 
trade.’ But there M-as nothing in the (,‘ascr wliich temded 
to convince' the court that the articles of warlilce use 
liad l)cen sent to Matamoras with tliis ol)j('ct, wliile all 
the circumstances indicated that they werc^ destined for 
the use of tlie rebel forces then occupying Brownsville. 
In tlie ^Stephen Hart it was said that the test is whether 
the eontraliand goods ‘ are intended for sale or consump- 
tion in the neutral market, or vvlietlier the direct and 
intended ol)ject of th(*ir transportation is to supply the 
(uiemy witli them’. It was similarly declared in the 
Bennuda, where, according to the hills of lading, the 
cargo was to bt^ delivered at the island of Bermuda 
‘ unto order or assigns that a neutral vessel may not 
tak(^ on board a contraband cargo ostensibly for a neutral 
port, blit destined in reality to be carried to a belligerent 
pc/ri eith(‘r in the same or in another ship. « The doctrine 

^ Cf. Westlake, I.L. ii. 297-8; Moore, Dig. vii. 717; 15L.Q.R. 
27-8. 
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of coniinuoim voyage, said Cluise, C, J., ' eqTially applio 
able to the eonveyanco of contraband to belligerents; 
and tiic vesBel, which wiMi tl)e consent of the owner is so. 
employed in tlie first stage of a continuous 1 ransportation, 
is equally liiil)le to eaptur(‘- a,nd conliscation witli llu‘ 
vessel wjjich is employed in tlie last, if tlie emjJoynient 
is such as to make either so liable^ 

'Idle Spriyiglwlc was the case of an English vessel taken Tiu' 
on a voyage from London to Nassau, a Lritish jiort in 
New lYovidenee, witli a cargo composed cliicdly of 
innoeent goods, Imt liaving on board a numbm* of contra- 
band articles. Ei’om tlic nature of this part of the 
cai'go and othei’ surrounding eircumstaiicc'S tlie eouri 
eoueluded thal the goods were ultimately destined i'oi’ 
one of the rebel jioits ; one gi’onnd takisi as justifying 
the conclusion that Nassau was not thc^ real (l(^stiilaf ion 
of the cargo was di'rived from the form of the liills of 
lading and manifest, whicli did not disclose the eontiMits 
of the pac'kages or name any consignee, tlu^ goods Ixing 
dcdiveralile simply to ^ ordei’ or assigns 'd ddu' Ib itish 
owners of tlq? cargo, in petitioning tlir^ Crown to (tlsim 
compensation, objected to this particular jiart of the 
judgement on the ground that tlie bills of lading weriq 
on the testimony of some of the priiKajial lii’okeis of 
London, kin the usual and regular form of consignineut 
to an agent fur sale at sucli a port as Nassari k To t his 

^ In the District ('oiirt Mr. Justice Jjotts held that the sliip's ixapers 
U'cre .siioulated and false, and eond< inned tKiili ship a,nd cargo. lUit 
tile Saprcnie Court on appnii found tliat the ]>aper.s vveie j'cgulca' and 
all genuine, and adjudged that the ship sliouid t»i' lestorcid on tlie 
ground laid down in the Bermuda, that where goods destined ulliinati'ly 
for a belligerent ]K.)rt> were ‘ being conveyed between two ncui ral 
ports by a neutral ship, under a eliarter made in good faith f<.)r that, 
voyage, and witlioiit any fraudulent eonnexion on the j^art of her 
owners with the ulterior destination of the goods', the sliiji, ihoudv 
liable to >seizurc in order that the goods inigiit he conliscatcd, was not 
liable to eondemnation as prize (Twis.s, Coni. Voy. 20, 22 ; Moore, 

Dig. vii. 720). As to the actual reasoji for the original seizure of the 
Springhokj of. Baty, D.L. 71, 99. 
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British tlic Foreign Ottiee replied that no doubt the form was 
attiiiuh-. practice whicli might be 

‘ p(‘rfe(4 ly regular in time of peace under the municipal 
regulations of a particular state, will not ahvays satisfy 
Oie luws of nations in time of wa]’, moi-e parti( 3 ularly 
wluMi tlfe voyage may expose the ship to th<^, visit of 
bellig(M‘(‘nt cruisers ’A It had also been laid down by 
Dr. Luvshington in the case of the Abo - that when the 
cargo is sliipj^ed jlagrarite hello, the l)ills of lading ought 
to express on their face for wliose account and risk tlie 
property w'as shi[>ped. 

The Law Officers were consulted with reference to the 
practice of the llnited States and they \v;ere of opinion 
that if the goods w-ere consigned to Nassau w^ith the 
int(‘ntion that they should be sent on to a belligerent 
destination, the vessel and its contents might be coii- 
diMuned. Tlie only difriculty w^as as to the sufficiency 
of the evidence of such an intention ; but considered 
tliat if the neutral seeks to evade the law by the more 
trick of introducing a neutral port as a false and meiHvly 
colourable destination, and the circumstances of the case 
raise a stj'ong presumption that the goods were, from the 
outsc’t, intended for didivery to one of the belligerents, 
tluni the other belligerent’s right of capture ought clearly 
to ho ii])}ield. The British Government ixdused to inter- 
fere in favour of the owners of the vessels and cargoes ; 
and the claims for compensation made before tlie inter- 
national commission under Article XIII of the treaty of 
Wasliington of May 8, 1871, in respect of the Peter hoff, 
Sininghoh, and two otlier vessels were all disallowed, 
except that $5,005 was awarded as ‘damages for the 

detention of the Springbok from the date of the decree 

«. ’ ^ 

^ Mooro, Dig. vii. 723-4. 

- (1854), Spinks, 42 ; 2 E. l\(i 285. 

At that time Sir VV. Atherton and Sir lloimdeli Palmer (afterwards 
Lord SeU)onic). 
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of the District Court iiutil her discharge undei' the dc'cree 
of tlie Siipi’cinc Court. ^ In litigation arising at the time 
and subsequently out of insurances on cargoes seizcal and 
eonckunned under the docdrine of continuous voyage or 
ultimate destination, English courts held l liat the goods 
Avere proiperly described as contraband.- • 

♦ 

IVior to these decisions of the courts of the United Piovioiis 

01 j Vi ill II I • «>!‘iiaoJi in 

htate>s it ap])eai‘s to have becm generally assumed in lOnuiMiid. 

England that if a neutral port was the bona tide destina- 
tion of a neutral ship, and the intend(ai termination of 
tlu^ voyage in which she was captured, neither tlie ship 
tior lier cargo, if the latter was also gcutral jii’ojierty, 
could ))e rightfully condemned in a bidligcnent's couit as 
good prize of war ; and tliat a prize court would not 
inquire wliat was the ulterior destination of the cargo 
after it had been lapded from the shi|) at its jiort of 
arrival.'^ ‘ '^riie destination of the vessel said the Manual 
of Naval Prizd JiUw |)ublished by Lushington in 
‘ is conclusive as to the destination of t he goods on 
])oard . . . if the destination of tbe vessel lie lu^utnd, tlien 
t lie desiinaiicwi of tlie goods on board should l)(> (jonsidrvrcd 
neutral, notwithstanding it may ap}>ear from the |)a])ers 
or otlierwise that the goods tlKunselves hav(‘ an ulterior 
hostile destination, to bo attained by transhipment, 
overland conveyaiKa:, or otbeiavisc.’ The attitud(‘ of the 
American prize courts called forth protests on the* jiart 
of many learned authorities, and there was a consensus 

* Moore, Dig. vii. 72.1 ti ; Dav. Elern. 407, i», ; Opj). f. L. ii. .“>02 ; 
r. P. MVioa, x\o. 1 (1900), 18; Mlsc. No. 1 (1900); EJlioK in 1 A. 4. 

85-7. 

“ Hobbs V. Henninff (1864), 17 0. B. (N. 8.), 701 ; 94 L. J. (C. P.), 

117 ; Seymour v. London and Provincial Marine Insurance Co. (1872), 

41 L. J. (0. P.)^ 19.9;*/^?<y.y v. Poyal Exclw.n(}e Assuraure Co. [1897 j, 

2 Q. K 135. Cf. 15 L. Q. K. 24 ; 17 id. 12, 193; £3 id. 199. 

Twiss, Cont. Voy. 14, 30; Hi-st. Letts. 191 2. « 

^ §178 (|>|). 37-8). Holland ropoatod this (§§72 3, i). 22), hut he 
noted that it was opposed to ilio decisions in Anierica, and he inser tiMl 
a clause (§ 71, .siijira, p. 150) as to an ostensible di.^stintUioM ol' the 
vessel to a neutral port. 
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of juridical opinioxi tliat their decisions involved an 
extension of the doctiiiu' of contraband^ In any case, 
however, tlie doctrine of continuous voyage is but an 
apjjlif'ation of tlie general rule of law that one is not 
' ])('rmitted to do by indirection wliat lie is forbidden 
to do directly ' ; and therefore, even if it l}ad been 
apjilied to contraband for the first time in the American 
civil law, it would not really have been an extension of 
the rules relating to that subject." 

'the older British practice of looking primarily to the 
destination of the ship as the* decisive factor in the 
carriage of contraband woj“ked well enough under the 
conditions of land and sea transit I hat ('xisted at the end 
of the eightc^enth and tlie beginning of tlie nineteenth 
centuries ; but it fails hopelessly now.'^ The ease with 
whicii, in eonsequence of the dtvvelopment of railway and 
other forms of inland eommiinicatiou in tlie last cent-nry, 
a neutral merchant can now su])j)ly a belligerent with 
1 lie n('C(‘ssaries of wai’ by combined sea and land carriage, 
renders the law of contraband practically useless for 
([(‘aliiig with a continental eiumiy iinlcss/it is carried 
out to its logical conclusion through the application of 
tli(‘ doctrine of (■ontinuous voyage. It is along tliese 
lines that international jiractice has developed. Each 
case must be judged on its merits according to the 
attendant eircumstances, and a reasonable lielief from 
the circumstancx‘s siUTOunding the trade that the ship- 
ments are intended ultimately to find their way to the 
liands of the enemy must bo held sufficient to justify their 
seizure, or at any rate to make it incumbent tipon their 
owner to prove that their ultimate destination is innocent.'' 

^ Cf. Twis«, Conf: Voy. 32-3 ; Elliott in 1 A. J. 88-IM ; Hall, I.L. 
0ft8 9 ; Atb. 3one.s, 254-8, 

- See Elliott in 1 A, J. 96; and cf. Redclie, xii. 

Cf. HanHcniann, 48-9; Bent. Oases, 220. 

^ Of. Editorial Cominont in 9 A. J. (1915), 213, m7. 



OONTTNUOUS VOYAGE ^ 167 

Tlie doclritie of ooiitinnovis voyage was recognized by 
a Swedisli decree of July 29, 1870^ whicli declared that 
the prohibition to trade in contraband of war had no 
relation to tlie transport of such articles bet ween nontral 
ports except wher(‘ tlie artieh's b('long('d to or W('re 
destined^ for the Lx'lligerent ])owers or ])(M*som; wit hin 
tlicir jurisdiction. In 1885 the l^'reneh Goveniinent:. 
clainKxl tlie right to seize vessels carrying eontirdiand 
goods to (Iiina while on a voyage' from a neutral port 
to the Englisli port of Hong Kong; l)ut Great Hritain 
protested against any siicli jiroceeding on tlu‘ ground 
that it was opcai to a lumti'a] vessed to trade to any 
neutral port.- Wliat she objeadeel to most, howeveu', 
was the general declaration by France of rice destiiu'd 
for any Ghiiu'se port north of Gant on as (‘ontraband 
of war.’^ 

A committee of tlie Institute of Intei'national i^aw, 
comprising tli« names of such jurists as VV. F. llidl, 

de Martens, L. Renault, and Sir Travers 'twiss, con- 
demned the doctrine of continuous voyagt^ as ajiplital to 
contraband oj’ war, and theii* repoil was adopted liy t he 
Institute at the session at Wiesbaden in 1882.^ 'Rut 
Kleen was in favour of tlie doctrine, and § 7 (1) of tlie 
avant-projel adopted at the Paris session in 1894 jirovided 
that the goods sliould lie presumed to bo (hstiiu'd to 
the enemy if eitlier they tliemselves had that destination, 
directly or indirectly, or if the vessel had it alone. ^ At 
the session at Cambridge' in 1895 l*crels jirojiosi'd as § 8 ; 
SSi les objets transportes sont en i*out(‘ pour un jiort 

‘ Kk'on, Pont. 78. n. 

Hansciiiaini, 4.3, Ti. 1 ; G'cnVtcii in 17 Iv. J>. 1. ) IS ; Rlliolt in 
1 A. 3. 07. 

Suprji, |)p. 131““2. ^ 

^ 14 R. 1). I. (1882), .328; Moore, Dig. vii. 731 ; ITanHenianu, 451. 
The resolution of the Institute referred partieulaiiy to the deeision in 
the case of tlio Sprimjholc. 

13 Ann. (1804^5), 102 ; Beekcnkanip, 38; Hanseniann, 42. 
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rieutrc, il y a presomptioii que leiir destination est neuiro* 
Tontefois eotte prcsom})tion pent etre renvorsee par des 
prt'vivcs contraires. Dans ccs cas, Ic fait (pi’ils sont 
deslines a I’enncmi doit etre cleniontre avee certitude, 
en teiia.nt coinpto d('s (vireonstances specialcs et |>ai‘ un 
(‘xanlien^^ttentif des {)apicrs de l)ord.’ This pro|\osaI was 
not ae(!e|)ted, liowcver, and in the resolution aclopted all 
that was rcajuirt'd was Unit the goods sliould he trans- 
poi’ted by sea on helialf of, oi: destined to, the 
(‘nemyd 

Tho point gave I'ise to a ju’olonged discussion in 
at the s(‘Ssion at Veniee, Desjardins desinal to restrict 
ttie ap})li(‘ation of the doctrine of eontiniious voyage to 
the case of a neutral port which ' rdesf qii’une etape 
ehoisic j)our troniper les helligO'ants siir la veiitaldc 
destination du ehaigenient But tfiis was 0 ])|‘) 0 se(l by 
Westlake and th<‘ Italian nunni)ers on th(‘ ground that it 
w'ould exclude the ease of contraband „ destined to a 
neutral port, not with th(‘ intention of deceiving a 
l)elligerent, but siinj)ly because the other belligerent 

liad no seaboard. Pinallv the institute ad()|)ted the 

« 

following rule : ' A destination for the enemy is presumed 
when tlie (;arriagc of the goods is directed towards one 
of his poi’ts, or towards a neutral port whicly by evident 
])roofs arising from ineontestal)le facts, is only a stage 
in a carriage to the enemy as the final ol)ject of the same 
commercial transaction.’ - Article 44 of the draft code 
of th(‘ rides of neutrality, drawn up liy the Institute at 
(dumt in IDOO, prohiluts as ncte de conirehande ' tlie 
acts of the neutral state or its subjects in supjrlying or 
l)riuging . . . articles of contraband to^ a belligerent . . . 
whether directly or indii*eetly, wit h manifest and provable 

♦ * 14; Ann. (1895 B), 192' 3; Boi^koakainj), 63; ll^inKeniann, 49 50 ; 
])ii|)uis in 3 II. 1). 1, (1896), 651-5, 

" 15 Ann. (1896), J22, 218, 222, 231 ; Bcokonkamp, 68 ; Han-semann, 
50. 
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knowledge of tlieir hostile destination as tlie final object 
of the same mercantile transaction ’d 

In .1890 the doctrine was also again judicially affirtned Muin- 
by tlio Italian Prize (‘ourt in the case of (he Doehmjk^ jfal\ 
a i)ii(-ch vessel bound with a cargo of arms and animiini- 
lion fiom llottc'rdam to the port of Djibouti, a^ I'rhnch ihch^ijh. 
])ossession on iho Red Sea. As Erainx^ ^vas not at that 
time at war in any part of Afiix'a it was presumed that 
the noxious articles were inteiuh'd to be trans[)orted 
overland to Abyssinia, with which Italy was tlum jit war ; 
but confiscation was refused on the ground that Ix'fori* 


the trial peace had been cstablislied. 'riie (juestion also 
arose in the ])revious year in ca.mnexion Vitli the (larlic:^ 
a British mail wteainer wliich called at Yokoliaina during 
the (^hino-Japancs(.‘ wai’ in the rc'gnlar course of her 
voyage from iSan I'ra.nels(H) to Hong Kong. As in 1SS5, 
the .Britisli authorities in Japan conteiuh'd that the 
neuti'al destination of the vessel precluded searcdi, it lading 
iminat(n*ial wluJluu' anything on board tier liad a hostih? 
destination ulterior to that of the ship. Uu' Spanish 
instructions of Ajrril 24, 189S, disallowed search in tlie 
case of a vessel destined for a neutral port unless met 


rhv 

(Jarliv, 


in the vicinity of an eiu'iny port or unjustifiably out of 
tlie coui’se inrlicated by lier j)a|)ers. 41io American in- 
structions of June 20, on the other hand, simjjy required 
that the contraband goods should la> destined to an 


^ 8oiit inteidits comnie {ictes do coutrcbaiKle low faitn, j)ar tKtMt 
iientrc ou scs rcssor'tis.sants, d’appurfei.’ on dc; livn'r dcs ariiclrs d(‘- 
coiit rebande a iin belligorard, h uno place ou un poi t soji.s sa diuniiia- 
tion, a .sa force anneo, se.s r(\s.soi'ti.s.satit.s, agents ou iiavirc's, soit directe- 
rnent soit indireeteaieiit, iruiis aveo eonnai.ssauc<^ (n ideiit{> el prou- 
vable de leur dc.stinatioii ennemie comme but tiual do bi Mveux‘. o])era- 
tion eojnTuerciale (2l •\nn. (19()6), UX 158 9 ; HanHciuaiin, 52). 

^ Moore, Dig. vil, 744 ; Hontits, 101 1 ; l)es}». 1). 1. 1271); Dup. J). M. 
Aug. 200 -1 ; 24 J. 1. P, 268 ; 4 R. (t. 1). 1. 59 42 ; Hanseuiann, 4^ ; 
Elliott in 1 A. .1. t)7 9. 

^ Tak. 0. J. 59 65; Westlake iu 15 L. Q. K. 24; Col. Paps. 461 2; 
Plliott in 1 A. J. 99 400. 
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enemy \)Ovt or fleet and did not Btipiilate that such 
liostile destination should be direct.^ 

During the Boer war Great Britain found herself in 
tJio same position Avitli regard to the Soiitli African 
B(^pul)li(‘S as Italy laid Ix'cn in witli li^gard to Abyssinia 
in 1806 ^ and in 1900 British criiisers held up the 
ralh, Flerzog, and Genmd, German liiu'rs bound for the 
i^)rtiigiiest‘ neutral ])ort of Loiiren^io Marcjues in Delagoa 
Bay, on the ground that they were carrying contraband 
goods (l(‘stined for tlie Boers. Germany protested 
against the seizure' of tlicse vess(ds and endea va:)ured to 
show tliat Bi'itisli authority was against tlie apphx^ation 
of the doctrine of contitnious voyage to eontraband, 
But Great Britain refused to admit ilie principle, tliat no 
cai'riage of (‘onti'aband could l)c said to take |)lace liy 
vessels sailing from one neutral port to another ; adopting 
the view |iro])oiinded in Bluntscdili’s Droif inlernaiional 
('odijle^^ slu^ maintained that arlieles \dtiruately destined 
for tlie enemy are contraband, altliough tlie vessel carry- 
ing them is bound for a neutral port dnly. Slu' (unpha- 
lically denied that the passage quot(‘d in the Gerinan 
])rotest from the Ihlze iManual,*^ 'that the destination of 
the vessel is conclusivt' as to the destination of the goods 
on l)oard could apply when at tlie time of seizure the 
noxious merel\andls(5 was consigned or inteiuh'.d to he 
delivered to an agent of the enemy at a neutral port, 
or was, in fact, destined for the enemy’s country.'^ 
Although the vessels were eventually released without 
being lirougljt in for adjudication owing to the difliculty 
of proving that their cargoes were destined for the use of 

^ K loci I, Nout. ii. 204, n. 

- § S I a ; Si les iicivircs 011 niarchaiulisos no 8ont ex pedios k destina- 
tiou d'iin|>oi t iiciitro (juo pour mieux venii on uidc a rennomi, il y aura 
do giu'rro ot la connscation sera justiliec (p. 47.*i). 

M72{p. 22). 

^ \\\\ Afiioa, No. 1 (1000), 18 10; i\Iooro, Dig. vii. 730-43; Hanwe- 
inanii, 43. 
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the armed forces of the enemy, the principle of the 
applicability of the doctrine of continuons voyage or 
ultimate destination to the carriage of contraband was 
plainly established.^ In the Russian Special Instructions 
of September '20, 1900, it was said that by the designation 
‘to the^nemy ' is meant transportation to liis .fleet, to 
one of his ports, or even to a neutral port if tlie latter, 
according to obvious and indisputable proofs, merely 
serves as an intermediate station to the enemy as the 
final goal of the transportation.- 

At the Second Hague Conference France proposed that l>i8' 

111 CUHHlOn 

where the enemy has access to the sea only tJi rough attho 
a neutral country, the facd that a vessel is destined to 

a port of that c'oiintrv should not l)e siinicicnt to estal)lish 

^ . ence*. 

the innocence of the transport.*^ Brazil suggested a pro- 
vision on the linOvS of that [proposed l)y Desjardins in 
1896 ^ that hostile destination should be presumed in the 
case of transport to a neutral port which by manifest 
and indisputable proof is oidy a stopping-place chosen 
in ordei* to deceive the belligerents as to the true destina- 
tion.’^ Lord Reay declared on Ixlialf of Gr(‘at Britain 
that the doctrine of continuous voyage stood or fell witli 

^ Profesyor HolUincb ^^ho was rc.sj)onsil»lc for tlie abov<’-n\ciitionccl 
passage in the Iha/.e Manual (cf. supra, p. loo, ii. 4), (Icft'nded tiio 
position taken iii) by tlie British (Government in UiOO as ' an innova- 
tion which seemed to be demanded by the conditions of imxJeiri 
warfare’ (Letts. MO). 'Ihc iTnted 8tates (.Government depreuated 
the raising of any issue as to the suggestion marie by Lord Salislmry 
that ‘ an ultimate destination to ttie citizens of the Tran.svaal. even 
of goods consigned to Briti.sh ])orts on tlie way ttiiliier’, might , if the 
" transj.ortatiou was vicw’ed as one continuous voyage l.>c held to 
constitute in a .British vessel .sucJi a Mrading with tlie enemy ’ as to 
bring tlie vessel witiiin the pfovi.sion.s of tlie municipal law (Moore, 

Dig. vii. 685). 

2 Moore, Dig. vii. 070 ; cf. the rules adopted by the Institute of 
International Law in 1806 and 1000 (supra, jip. 158-9). In Art. 15 of 
the Japanese Prize .Regulations of 1904 it waas stated that the dcstino.* 
tion of a vessel is generally considered as also the destination of heV 
cargo (Tak. R. J. 402). 

^ Hansemann, 57 ; Annexe to Actes, iii. 

^ Supra, p. 158. , ^ Hansemann, 57 ; Annexe to Actc.y, iii. 
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the existence of the law of contraband.^ The German 
delegates, however, strennously opposed the doctrine, 
and a long discussion took place. But as neither side 
was inclined to make any concessions, nothing resulted 
from th(3 deliberations of the committee ; and the 
question* of continuous voyage was never really detached 
from the other prot)loms of contraband of war,- 

Germany again opposed the doctrine at the Naval 
Conference of London, and in tliis attitude slie w^as 
supported by Austria-Hungary and Spain ; while Russia 
opposed its application to land transport, and Holland 
contended that it applied solely to transport to enemy 
territory without transhipment in a neutral port. But 
the majority of the states represented at the eonference 
recognized the doctrine of continuous voyage to a greater 
or less extent.*^ In tlie instructions to the Biitish dele- 
gates Sir Edward Grey said : ‘ His Majesty’s Government 
believe the more widely established rule, to be that the 
destination of the contraband cargo, and not that of the 
vessel by which it is convej^’ed, is the decisive factor. 
In other words : it may be laid down that the fact of the 
(iestinatioii of the carrying ship being a neutral port will 
not relieve the cargo from condemnation if it is estab- 
lished that the contraband did in fact {)ossess a belligerent 
destination. This principle may riglitly be extended 
not only to cases wlicre the contraband is to be carried 
on to the enemy by transhipment, but also to cases where 
the goods arc forwarded by land transit tlirongh neutjal 
territory.’ ^ 

The doctrine of continuous voyage was supported by 
the Prussian Regulations of 1864,*'^ ai;id now has a con- 

^ La Deux. Confer, i. 855. 

- Hanseiiiatin, 58-!). . 

•' P. P. Misc. No. 5 (1809). 94-6 ; Hanscmann, 59-6:). 

0 P. P. Misc. No. 4 (1909), 24. 

“ 17 L. Q. R. 197; We.s(1ake, I. L. ii. 298. . 



(CONTINUOUS VOYAGE 1 63 

census of learned opinion, including that of Gessner ^ and 
Pcrels," in its favour/^ Some systematic writers of the 
nineteenth century, such as Hall and the editors of 
Wheaton, as we have seen,'* op]3osed the* doctrine as an 
undue encroachment on the riglits of neutrals ; andjt is 
obviously no easy matter to determine the decree of 
cogency to be required in the evidcmee of the ulterior 
hostile destination of the cargo. TIk' ])resuni])tion tliat 
the contraband goods are destined for the enemy, though 
it can hardly amount in any case to positive proof, 
should leave no reasonable doubt as to tiu' justice of the 
sentence. In the British view, as lai(J down at thc^ 
London (>:)nference,‘'' tlic doctrine only holds good when 
the whole transportation is made in pursuance of a single 
transaction })reconceived from tlie outsed. If tlu^ goods 
were intended to reach the emuny witliout the inter- 
vention of a fresli commercial transaction, they can 
lawfully he condemned as eontral)and ; ])iit if the evidence 
went no further than to sho^v that the goods were s(m1. 
to the neutral port in the hopes of finding a inark(‘t there 
for delivery cisew'her(% they ar(‘ immune from capture. 
Where the neutral port to wliicli tin*, vessel was l)ound 
appeared to ])e specially ada])ted tlirougli its situation 
or it was known that from it the enemy wars furnislicd 
with material of war, the American courts assumed an 
intention in the mind of the ow-ner of tlic cargo directed 
to a hostile destination after the termination of the 
voyage mentioned in the ship’s papers.^' 

^ Droit dcs neiitreH sur nicr, 121. 

“ Jnt. dffent. Seerecht, 259 (§ 45) ; 14 Ann. 03. 

Cf. Westlake, 1. L. ii. 298 ; Opp. 1. L. ii. 504 ; Kleon. Xeui. i. 
388-9 ; Bare. Prob. 94'; Klliott in 1 A. 3. 102, 

^ Supra, pp. 155-6. • 

P. P. Miso. No. 4 (1909), 8 ; No. 5 (1909), 95. 

. ® Hansemann, -fO ; Mr. Bryan's letter to Slone (9 A. J. 

(1915), 446). 
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CONTRABAND UNDER THE DECLARAlf'ioN OF 
LONDON 

The distinction between absolute and conditional or 
relative contraband was adopted as the basis of the 
discussion of the subject at tlie Second Hague Peace 
Conference in d9()7. The United States, as we have 
already scen,^ were in favour of the complete abolition 
of conditional contraband, but although the suggestion 
received some support from the representatives of other 
powers, it met generally with so unfavourable a reception 
that it was not proceeded Avith. Brazil iiroposed to 
cpialify the aliolition of conditional * contraband by 
permitting belligerentvS to sequestrate or purchase certain 
named articles — ^jirovisions, coal, raw cotton, and men’s 
clothing — when destined either for an enomy port or for 
a neutral one clearly proved to be a stage (ctape) toAvards 
an enemy destination. The German proposal, following 
the course adopted by Perels in 1895,“ maintained con- 
ditional contraband when diplomatically declared in 
advance by the belligerent government. The French pro- 
posal, like the rule finally laid down by the Institute of 
International Law in 1806,‘^ limited absolute contraband 
rather strictly, and then, while nominally proclaiming 
the freedom of neutral commerce in all things not abso- 
lutely contraband, allowed to belligefrcnts the power of 
f restraining ifs freedom ’ by a diplomatic notification of 
the things they intend to intercept, Which might be. 

^ Supra, chap. ix. p. 104. - Supra, p. 129. 

» Supra, p. 130. 
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confiscated if their hostile purpose {but )ieUement hostile) 
was proved, but otherwise only pre-empted. ^ 

The distinction was also recognized in the majority 
of the memoranda submitted by the powers represented 
at the Naval Conference of 1908-9. According to the 
German Memorandum articlCvS of the second or coixlitional 
class should be considered contraband when destined to 
the armed forces or to the goverimient >service of a 
belligerent, and there would be an irrebuttable presump- 
tion of such destination if the goods wore consigned to 
enemy authorities. This destination was also to be 
presumed (although, in these cases, the presumption 
might be rebutted) if the goods were consigned to a trader 
{cormner^ant) as a mattei: of common iaiowledge, 
supplied articles of that kind to the enemy, or if they 
were consigned to a fortified place belonging to a. belli- 
gerent or other place serving as a base for the operations 
or re victualling of Iris anued forces ; unless it was 
a (piestion of proving the contraband character of the 
vessels themselves bound for one of those places, 

According t^ the Russian Memorandum articles of the 
second class (co)Urebande de (jiierre relative) destined to 
tlie armed forces of the enemy would be liable, to con- 
fiscation unless the claimants proved that the goods 
transported were not ck^stined to be used for tlie puri)oses 
of the war. Destination to the armed forces of the 
enemy included destination to (a) the enemy’s army or 
lleet, {[)) a naval port or fortified place of the enemy, 
(c) a port occupied by the enemy, and {d) any other 
enemy port if the goods were transported for the enemy 
government or its purveyors. The Japanese M(>morandum 
deemed articles coming within the category of conditional 
contraband to* be destined for the enemy’s military (xr 

^ Westlake, 1. L. ii. 289-90 ; La Deux. Confer, iii. 1150 sq. {Aiuicxcs: 
28-32). 


The 
memo* 
rfinda 
subniittcd 
to the 

ferenci'. 

Germany. 


Russia. 


Japan, 



166 


LA¥/ OF CONTRABAND OF WAR 


United 

8k*tcs. 


France. 
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naval forces when they are destined to enemy territory 
and, from circumstances connected with the place of 
destiiiatioiij there is reason to believe that they are 
intended for the military nse of the enemy. ^ 

The United States Memorandum deemed articles of the 
second V'lass to be contraband when actually amTspecially 
destined to tlie etiomy’s military or naval forces ; the 
Fi’cnch Memorandum treated in tlie same way coal and 
petroleum destined directly and solely for the use of an 
enemy fleet or naval port. According to the Britisli 
Memorandum there should be a presumption that con- 
ditional contral)^xnd is on its way to assist in the warlike 
operations of tlie enemy only if there is proof that its 
destination is for the naval or military forces of the 
enemy, or for some place of naval or military ecpiipment 
in the occupation of the enemy, , or if tliere has been 
fraudulent concealment or s[)oliation of papers.*'’ 

In the delibeiations of tlie (.'onference' the cpiestion of 
the abolition of conditional contraband was raised by 
Tlollatul and S})ain, but it was outside tlie scope of tlie 
British programnu', which limited the discussion to the 
existincj rules of international law.*^ As was therefore to 
])C expected, the Declaration of London adopts the prin- 
ciple of the Anglo-xVmerican distinction between absolute 
and conditional contraband. Article 22 enumerates eleven 
classes of articles (including, besides practically cv(uy 
object that is exclusively used for war, saddle, draught, 
and pack animals suitable for use in war, and clothing, 
equipment, and liarness of a distinctively military 
character) which may without notice ^ be treated as 

^ Of. supra, p. m. “ P. P. Misc, No. 5 (1900), 60-9. 

U* Ibid. i3C -7; cf. supra, p. 104. 

* De plein droit ; i, o. after ratification of the Declaration the list 
would come into force for the .signatory powers ipso facto on the out- 
break of war without the necessity for any formal proniulgatioii or 
notification (of. P. P. Misc. No. 4 (1909), 44, 78). * 
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contraband of war under tlie name of ’ absolute contra- 
band \ Tlie items are ; 

1. Arms of all kinds, including arms for spoiling pur- 

poses, and their distinctive eomponent parts. 

2. Ih’O^ectiles, charges, and cart ridges of all kinds,* and 

their distinctive component parts, 

‘>. Powder and explosives specially [irepared for use 
in war. 

4. Gun-mountings, lindier boxes, limbers, military 

wagons, field forges, and their distinctive com- 
ponent parts. 

5. Clothing and equipment of a distwictively military 

cliaracte*;. 

0. All kinds of harness of a distinctively milita.ry 
cliaractci*. 

7. Saddle, draught,* and pack animals suitable for use 

in war. 

8. Aidicles of (aimp (equipment, and theii* distinctive 

component parts. 

1). Armour plates. 

10. Warships* including boats and their distinctive com- 

ponent parts of such a nature that they can only 
be used on a vessel of war. 

11. Implements and apparatus designed exclusively for 

the manufacture of munitions of war, for the 
manufacture or re})air of arms, or war material for 
use on land or sea. 

Articles exclusively used for war may be added to this 

list by a declaration to be notified to the governments 

of other powei'S, or their representatives accredited to 

the power making the declaration.^ 

Such goods arc liable to capture if shown to be destinlj^ Destina- 
tion of 

^ Art, 23. A notitication made after the outbreak of hostilities is 
to be addressed oidy to neutral powers. 
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to territory belonging to or occupied by the enemy, or to 
Ins armed forces ; and it is immaterial whether their 
carriage is direct or entails transhipment or a subsequent 
transport by land.^ When the goods are documented 
for discharge in an enemy port, or for delivery to the 
armed forces of the enemy, there is an irretnittable 
presumption of their hostile destination, as is also tiie 
case when the ship’s only or first port of call is an enemy 
one, or she is to meet the armed forces of the enemy 
before reaching tlie neutral port for which the goods in 
question are documented.- To this extent the principle 
of assuming the hostile destination of the cargo from 
tliat of the vessel carrying it is retained, in accordance 
with the previous British practice ; tlie ])rovision is 
justified in the Report on the ground lliat ilus fact that, 
before rca(;hliig the ostensible iu>utral destination of the 
goods, the vessel will come in contac^t with the enemy, 
would occasion too great a risk for the btdligerent whose 
cruiser searches her.^ No such conclusive presumption is 
raised under the Declaration merely because the vessel 
is to proceed to an enemy port after calling «at the neutral 
port for Avhich tlie goods are documented;* 

Article 32 provides that the sliip’s papers are conclusive 
proof as to the voyage on which she is engaged unless 
she has deviated in a manner tliat cannot be satisfac- 
torily explained ; but, according to tlie Report, this only 
means that the papers are assumed to be correct in the 
absence of evidenco that they are fraudulent. Thus, 
a search of the vessel may reveal facts which irrefutably 
prove that her destination or the place wdiere the goods 
are to be discharged is incorreetly entered in the ship’s 
jjapers.*'" Unlef^s the provision is qualified in this way 

^ Art. 30. - Art. 31.’ 

]\ I*. Misc. No. 4 (1909), 48 ; infra, App. A, p. 2G3. 

^ Of. Dup. 1). M. Hayc et Loud. 298-300. 

P, Misc. No. 4 (1909), 50 ; infra, i\pp. A, p. 207. The same 
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it is obviously open to the objection that it would 
leave a belligerent the helpless victim of fraudulent 
neutrals.^ 

Article 24 enumerates foiirteo]i classes of articles and of 

concti' 

commodities (including foodstuffs, forage, clothing, money , tional 
railway ^lateriai, ajid fuel), susceptible of use in»war as 
well as for purposes of peace, whicli may witliout notice - 
be treated as contraband of war under the name of 
' conditional contraband The items are : 

1 . Foodstuffs. 

2. Forage and grain, suitable for feeding animals. 

2. Clothing, fabrics for clothing, and boots and shoes, 
suitabki for use in war*. 

1. Cold and silver in coin or bullion ; paper money. 
r>. Vehicles of all kinds availablr^ foi* use in war, and 
their component parts, 

6. Vessels, craft, and boats of all kinds ; lloating docks, 

parts of docks and tlieir component parts. 

7. Railway material, both fixed and rolling-stock, and 

material for telegraphs, wireless ttdegraphs, and 
telephones. 

8. Balloons and flying machines and their distinctive 

component parts, together witli ai'ccssories and 
articles recognizable as intended for use in con- 
nexion with balloons and flying machines. 

9. Fuel; lubricants. 

10. Powder and explosives not specially prepared for use 

In war. 

11. Barbed wire and implements for fixing and cutting 

the same. 

12. Horseshoes aikl shoeing materials. 

construction applies to the similiir provision of Art. .35 witli rcgaftN 
to conditional contraband (cf. infra, p. 17^), 

' Of. Gibson Bowles, 8ca Law, 179-80. 

^ Cf. p. 166, n. 4, supra. 
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13. Harness and saddlery. 

14. Field glasses, telescopes, chronometers, and all kinds 

of nautical instruments. 

Articles susce])tible of use in war as well as for purposes 
of jxiaec may be added to this list by a declaration to be 
notified as provided in Article 23.^ 

Article 33 provides, as we have previously liad occasion 
to observe," that conditional (contraband shall be liable 
to capture if it is shown to be destined for the use of 
the armed forces or of a government depai tment of the 
enemy state, unless in the latter case (provided the 
consignment in question is not of gold or silver in coin 
or bullion or paper money) the eircumstgnees show that 
the goods cannot in fact ho used for the purposes of the 
war in progress. 

The burden of proving the dtrstination required by 
Article 33 is thrown in the first instance upon the captor ; 
but owing to the difficulty of proving this directly, 
except in the unlikely case of a manifest consignment 
immediately to the armed forces or a government depart- 
ment of the enemy, Article 34 provides that such destina- 
tion sliall be presumed to exist if the goods are consigned 
to either (1) enemy authorities ; (2) a trader established 
in the enemy country who, as a matter of common 
knowledge, supplies articles of the kind in question to 
the enemy ; ^ (3) a fortitied place belonging to the 
enemy ; or (4) any other place serviiig as a base for the 

^ Art. 25. Tlie intention of a power to waive the right to treat as 
contraf)and an article comprised in any of ^the classes enumerated iii 
Arts. 22 and 24 is to be similarly notilied (Art. 26). 

“ 8apra, pj). 07 -8, < 

^ CommerumL the word in the French text, has a wider meaning 
t^ian ‘ contractor ’ ^fcf. Bent. Deel. 72 ; 0})p. I. L. ii. 491, n. 1). 

^ i.c. the government of the enemy; cf. Pearce* Higgins, 551, n. ; 
Westlake, (Jol, Paps. 603; Cob. Cases, ii. 442, n. (n) ; Bent. Decl. 
72-3 ; and the judgement of the Russian Hupreme Prize Court in the 
Cidchas (Atli. Jonc.s, 88 ; Cob- Cases, ii. 438, ii. (b).; supra, p. 135). 
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armed forces of the enemy. No such presumption arises, 
however, in the case of a merchant vessel bound for one 
of the two latter places, if it is sought to prove that 
she herself is contraband. Moreover, the presumptions Thc pnv 

... ... . » . 1 snm]>tious 

raised l)y this ArtieJe, unlike those rais(‘d by ArtKae .‘li miHiMlaro 
in the c^^se of absolute contraband, rebuttaUc' ; and 
the neutral owner is at lilierty to sliow, if ht‘ can, tliat 
his goods are in fa(*t intended for the civil jiopulation 
and not for the aimed forces or a government de])artment 
of the enemy. On the otiua* liand, jiroof of the hostile 
dostiiuition reipiirod by Article 33 is not eonlined to the 
four cases mentioned in Article 34 ; but in any otlier 
case the captor would run the risk of being oriiered to 
pay compensation to the owners of tlie captured vessel 
and cargo, if he failed to jirove the existence of special 
circumstances ind icating the culpable destination of 
Article 33. During the Russo-Japanese wai’ it was the Prauiico 
praetiee of the •Russian pir/c courts to saddle the neutral 
in every ease with the onus of proving innocence, tlie 
owners of the captured cargo a)){)ai’ent]y being requirc'd 
to show that po part of it miglit eventually (‘onu^ into th(‘ 
hands of the enemy’s armed forces. Such a rule Mr. Hay 
described in tlie United States protest as ‘in eifect 
a declaration of war against commerce of (‘very descrijit on 
between the people of a neidral and those of a IxdJigereut 
state 


Of the presumptions of hostile d(‘stinaiion raised by Bjxjcfor 
Article 34, two, viz. those in the case of consignments 
to enemy authorities or to a fortilied jilace belonging 
to the enemy, agree, with the previous Britisli practice. 

The term ‘ jilace serving as a base for the armed fore(‘S 
of the enemy ’ is rather indefinite and. appears to be 
wider in extent than the ‘ place of naval or inilitai^^ 
equi])mcnt ’ of the former British rule. I t would certainly 
1 Tuk. lb J. 505- fi. 
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inelude, as the German Memorandum upon which the 
clause is founded expressly stated, a base of supply as 
well as one of operations.^ In Westlake’s opinion, how- 
ever, ‘ a purchase or two by or from a contractor or any 
other merchant will not make a base of supply. Tlie 
expression, whether in its primary architectural sense 
or in any of its metaphorical senses, implies some kind 
of permanence. It may be a magazine from which forces 
can be supplied as occasion requires, or a government 
office charged with supply, or something else. But either 
the English or French language would be violated by 
calling the place of casual or occasional transactions 
a base.’ ^ 

As a result of Articles 35 and 30 the Declaration 
provides that, except in cases where the enemy’s country 
has no seaboard, like the Boer Republics in 1900, con- 
ditional contraband shall only be liable to capture when 
found on board a vessel bound for territory belonging 
to or occupied by the enemy, or for the armed forces of 
tlie enemy, and when it is not to bo discharged in an 
intervening neutral port. In this way it was proposed 
to exempt conditional contraband, in ordinary cases, 
from the doctrine of continuous voyage. But the matter 
vas very hotly disputed at the Conference, and the 
British delegates only agreed to this provision as a con- 
tribution to the compromise between conflicting theories 
and practices, and in order to secure the recognition of the 
principle in relation to absolute contraband.'^ 

’ Cf. supra, ]), 105, and 0pp. I. L. ii, 491, n, 2; and see the dis- 
cussions at the Conference (P. P. Misc, No. 5 (1909), 138, 150-1, 287--8). 

Letter to the ^^pcctalor, April 1, 1911, at p. 470; and cf. Westlake, 
Col. Paps. 603 ; Bent. Decl. 73 ; Hall, I. L. 000 ; and Arts. 1 and 5 
Pj the circular issued by the l/riitcd States on September 19, 1914, 
vvilh reference to merchant vessel.s .suspected of carrying supplies to 
belligerent vessels (9 A. J. (1915), 8up. 122). 

3 P. P, Misc. No. 4 (1009), 90; No. 5 (1909), 103-4, 194-5; Desp. 
1). I. 1291 ; 8cott in 8 A. J. (1914), 315-10. 
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The effect of Article 36 is not altogether to substitute, Effoctof 

, , „ Articla 35. 

in the case of conditional contraband, the destination ot 
the ship for that of the cargo as the decisive factor. 

It rather makes proof of the hostile destination of the 
vessel a sine qua non of the cstabli.shmcnt of the hostile 
destination of the cargo required by Article 3^, which 
latter fact must be shown cjiiite independently of tlie 
former. Under the Declaration it would be necessary 
to prove the hostile destination of botli ship and goods ; 
for the presumptions raised by Arti(*le 34 refer to the 
person or place to which the goods are consigned, and 
not to the destination of the vessel. If^tlic captor could 
prove that, altliougli the goods were documented for 
discharge at a neutral port, it was intended to reload 
tliem in the same vessel and to carry, them on to an 
appropriate hostile destination, the dcjiosit at tlu' neutral 
port would presumably be regarded as ' an unreal and 
fraudulent transaction and therefore as not amounting 
to a ' discharge ' within the meaning of Article 35. But 
in every other case a mere leaving of tlie cargo at the 
neutral port Avould protect it from coiuhnunation, how- 
ever clearly it might appear that it was intouled sooner 
or later to transport it by sea or land to the enemy. 

‘ Whether tlie destination of tlie ship is neutral or hostile 
said Westlake, ' depends on whether she is to deposit 
the particular goods concerned at a neutral port or to 
carry them on to an enemy one.' ^ 

The Report states v\nt]iout limitation that conditional 
contraband ‘ is only liable to capture when it is to be 
discharged in an enemy port from which it would 
follow that if tho goods are consigned to a neutral port 
at which the vessel will touch after loading the enemy 
, 

^ Letter to The Times, March 16, 1911 (Coi. Paps., 672-4); and 
cf, the letters from the same jurist to TheTimes of March 18 (Col. Pap-s. 

^14r-5)y and to Spectator of April 15, 1911, 
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country, they cannot be captured. But although, with 
regard to conditional contraband, no conclusive pre- 
sumption of enemy destination arises when the ship’s 
first port of call is hostile/ the terms of Article 35 do not 
preclude the captor from proving in sucli a case that the 
cargo lifts in fact the destination recpiired by Anvicles 33 
and 34. The provision that the ship's* papers are coii' 
elusive proof both as to the voyage on which she is 
engaged and as to the port of discharge of the cargo, 
unless she has deviated in a manner that cannot be 
satisfactorily explained, must be understood with the 
same qualification as the similar provision in Article 32 
in the case of absolute contraband U the papers are 
fraudulent the captor may disregard therii. 

Article 27 provides generally tliat articles which are 
not susceptible of use in war may not bo declared contra- 
band, and Arti<‘lc 28 specifies the following seventeen 
('lasses of commodities (including several articles, such 
as (iotton, resin, metals, and paper, which have in parti- 
cular cases been treated as (*ontraband *^) which it provides 
are not to be declared contraband : 

1. Raw cotton, wool, silk, jute, flax, hemp, and other 

raw materials of textile industries, and yarns of 
tlie same. 

2. Oil seeds and nuts ; copra. 

3. Rubber, resins, gums, and lacs ; hops. 

4. Raw hides and horns, bones, and ivory. 

5. Natural ajid artificial manures, including nitrates and 

phosphates for agricultural purposes. 

G. Metallic ores. 

7. Earths, clays, lime, chalk, stone, including marble, 
bricks, slates, and tiles. 

^•"8. Chinaware and glass. 

^ Cf. Art. 31 (2) (supra, p. 168). - Of. supra, p. 108 and n. 5. 

Cf. W(>stlake, Col. Paps. 662. 
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9. Paper and paper-making materials. 

10. Soap, paint, and colours, including articles exclusively 
used in their manufacture, and varnish. 

Jl. Bleaching powder, soda ash, caustic soda, salt cake, 
ammonia, sulphate of ammonia, and sulpliato of 
co]p^er. 

12. Agricultural, mining, textile, and printing machinery. 

13. Precious and semi-precious stones, pearls, mother of 

pearl, and coral. 

14. Clocks and watclics. other than chronometers. 

15. Fashion and fancjy goods. 

10. Feathers of all kinds, hairs, and bristles. 

17. Articles of houseliold furniture ahd decoration ; 
oftice furniture and requisites. 

The Declaration also provides, in accordance with what 
we have seen to be the established practi(;e,^ that articles 
intended for the use of tlie vessel in which tliey are found, 
as well as thosi^ jiitondcd for tlie use of h(U‘ ci*ew and 
passengers during the voyage, may not be iTcated as 
contraband.'^ 

Articles serving exclusively to aid the sick and wounded 
are similarly exempted from treatment as contraband ; 
but in case of urgent military necessity such articles may 
be requisitioned, subject to the payment of compensation, 
if their destination is the same us that required by 
Article 30 i'or absolute contraband.*' Tin's pi'ovision 
refers, of course, to ordinary merchant vessels whoso 
cargo includes things of the kind mentioned. Hospital 
ships enjoy special immunity under Hague Convention X 
of 1907.'^ To these f?ee articles maybe added the postal 
correspondence of neutrals or belligerents, whether 
official or private in character, which Article 1 of Hague 
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from 

Hoizuro. 


^ *Supra, p{>. 1 3G -vS. 
^ Art. 20 (1). 


^ Art. 20 (2). 

* Pearce Higgins, .‘{58 -94. 
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Convention XI of 1907^ renders inviolable if found on 
board a neut'Tal or enemy ship at sea. 

At the commencement of the Turco-Italian war in 1911 
Italy issued a decree respecting the right of capture and 
prize in conformity with the principles laid down in the 
Declaration of London which it was declared should 
be observed ‘ in so far as the dispositions of the laws of 
the kingdom allow \ Under Article 6 of this decree 
the following articles were declared to be contraband : 
cannons, guns, carbines, revolvers, pistols, sabres, and 
all sorts of portable fireanns ; munitions of war, military 
implements of all kinds, and in general everything which, 
without manipulation, can serve directly for land or sea 
armament. Such articles were subject ‘to capture and 
confiscation it their destination was proved to be the 
enemy’s territory or naval forces, whether transported 
. directly or by means of transhipment or of transit over- 
land.'^ The Italian Government expressly declared that 
it would not regard coal and foodstuffs as contraband, 
whatever their destination. 

The contraband list officially issued by the Turkish 
Government comprised the articles enumerated in Articles 
22 and 24 of tlie Declaration of London, wdtli the addition 
of iron bars or rivets of | in. or | in. diameter. The 
Porte also announced that Turkey intended to conform, 
to the Declaration and that cargoes of grain from Black 
Sea ports, carried in neutral vessels, would be allowed to 
pass, unless they were consigned to Italian ports and 
destined for Italian forces of administration. Such 
destination would be presumed if the goods were addressed 
to Italian authorities or to merchants knowm to supply 
the Italian Goyernment, or wdien they were destined for 

"" ^ Pearce Higgins, 396, 401-2. This does not include parcels sent by 
post (supra, p, 59, n. 4). 

2 Bare. T. I. War, 124; Rapisardi-Mirabelli in 15 B, D. I. (1913), 
120-1 ; Boeck in 39 J. B. I, P. (1912), 462-7. 
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certain specified fortified places.^ ]>uring the Tiirco- 
Italian war the rule of Article 35 of the Declaration came 
ifito question. In Jannary, 1912, the Carihage, a French 
mail steamer plying between Marseilles and Tunis, was 
captured for carriage of eontraband b}*- an Italian torpfdo- 
boat because slie had an aeroplane destined for l\inis on 
board. As the destination of the vessel was neutral, and 
as aeroplanes were eonditiqnal contraband under the 
rules of the Declaration of London, France protested 
against the capture of the vessel. Italy thereupon 
agreed to release her, and the j)arties arranged to have 
the cpiestion as to whether the capture of the vessel was 
justified settled by the Permanent (\)urt of Arl;)itration 
at the Hague, v^iieh lield Italy liable in damages because 
the seizure liad beeii made without sufficient gmunds 
to assert tli? hostile destinatioji of the aeroplane.- 

In the Balkan war Greece declared that she would 
consider as ec^itraband the ailiclcs enumerated in 
.Articles 22 and 24 of the Declaration of London, except 
tliat tlie articles speeitled under items 8 and 9 in the 
latter Article jvould be considered as al>sohite and not 
conditional contraband 

' Ibid. 98 0 ; The Times, October 11, 12, and 17, 1911. 

2 Opp. 1. L. ii. 50(5, n. ; 7 A. J. (1913), (523 ; tO J. 1. P. (1913), 1025 ; 
Hus6 in 16 R. 1). I, 2nd ser. (1914), 101-^36. 

40 J. T. P, (1913), 1025; and with regard to coal, see ibid. 717, 
1426. 
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CHAPTER XIV 

CONTRABAND IN THE WAR OF 1014-15 

Imposi^i- It is impossible to draw up a list of contrabaiifl articles 

cinduslvo will bold good for all time and in all circumstances. 

contra- Apart from the distinction between absolute and con- 

band ditional contraband, articles and commodities of use in 
goodsi 

war are continually ebanging. Different wars are waged 
under different conditions, while the needs of all countries 
cannot be the .same owing to the variations in their 
situation and means. Under certain circumstances it 
may injure a belligerent to carrj^ to his enemy articles 
whicli, under other circumstatmes, would l)e perfectly 
liarmless.^ It has accordingly been the invai’iablc practice 
from the inception of the law of contraband for maritime 
nations to exercise their discretion, subject to such 
restrictions as may attach either by treaty or under the 
customary law of nations, witli regai’d to tlie objects to 
be treated as contraband, and to include in that category 
all articles and commodities which, from the changing 
phases of the war, or from novel mode>s of conducting 
war, may be capable of rendering material support to 
the naval or military ])ower of tlie enemy. 

Rocog- In 1860 Spain declared that a belligerent has the right 
inter- declare new articles to be contraband of war when, 
praotiw circumstances of the war, they become, on the 

2 )art of the enemy, elements for undertaking and carry- 
ing on hostilities.- The same principle w^as incorporated 
in the resolution adopted by the Institute of International 
Law in 1877/^ Similarly, in the corresj)ondence with 

^ Cf. Manning, 352-3 ; and Professor Holland’s letter to The Tinm 
of August 24, 1915. 

* Moor/?, Dig. vii. 673, “ Beckenkamp, 20 ; supra, p. 128, 
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Chile in 1885, the United States acknowledged that with 
the lapse of time the just rights of belligerents may 
require an addition to the articles heretofore regarded 
as contraband of war ; ^ and Mr. Bryan, tlie late rhiited 
States Secretary of State, supported this ])i’actiee in his 
letter t5 Mr. Stone, the chairman of the Senate •Foreign 
Relations Committee, defending the neutrality of the 
United States in the present^ war of 1014-15.'“ 

The extent to w4iich a belligerent is entitled to interfere 
with neutral trade in a particular war can only be deter- 
mined by applying to its special conditions the general 
principle that neutral traders are bound to refrain from 
carrying to the enemy of a belligerent, who has sufficient 
('ommand of tliC sea to prevent such carriage, any object 
capable of assisting that enemy in his warlike operations.^ 
The list of oontral)an(l articles must bo settled by tlu'. 
application of general principles to the particular circrim' 
stances of each, war, and in this application a fair allow- 
ance must always bo made for revolutionary changes in 
the scope of tlie conditioiis of warfare wdiieh every great 
war is likely to bring about. In the present war experi- 
ence showed that the oontraband lists of the Declaration 
of London were not sufficient ly elastic, and various 
changes have l)oen made in the lists of contraband 
articles in accordance with tlie gradual appreciation of 
the different commodities rocpiired for military pnrposes 
under the nenv war conditions,'^ 

On August 4, 1014, the British Government issued 
a Proclamation'^ containing lists of absolute and con- 
ditional contraband yhicli were identical with those in 
Articles 22 and 24^ of the Declaration of London, except 
that aircraft wx>re transferred from the .. conditional to 

' Moore, Dig. vii. 664. ^ 9 j ( 1915 ^ 449 ^ 

^ Cf. Pratt, xix, xxvi; Bonfils, 1007; Hansemann, 46 -8 ; Mopcley, 
0 ; Bentwich in 9 A. 4. (1015), .H 8 . 

^ Cf. Bentwich, ibid. 41. .M, E. L. 108; infra, App.«C, p. 285, 
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the absolute list. In the Declaration of London Order 
in Council, 1914, of August 20,^ it was provided that 
the lists comprised in the Proclamation of August 4 
should be substituted for those of the Declaration. 
Decrees to the same effect were also issued by France 
Proclaip- and Russia. 2 By a Proclamation of Septemlier 21,-^ 
Soy^tom* unwrought copper, lead, glycerine, ferrochromc, iron ore, 
1914 rubber, and hides and skins, raw or rough tanned (but 
not including dressed leather), vere added to the list 
of conditional contral)an(l. 

Proclama- On October 29 these lists w'cre withdrawn and a Pro- 
fober 29,^ ^ published in which a very extensive 

increase was made in the list of absolute contraband. 
Under this head were then comprised iron’, nickel, copper, 
lead, aluminium, motor vehicles of all kinds and their 
component parts, motor tyres, riibl)er, mineral oils and 
motor spirit (except lubricating oils), sulphuric acid, 
range finders, and barbed wire and implements for 
fixing and cutting the same. At the same time the 
Declaration of London Order in Council No. 2, 1914,*'^ 
was published, Avhich annulled and replaqed the earlier 
Order in Council of August 20, and expressly excluded 
from the adoption of the Declaration the lists of contra- 
band and non-contraband contained in that document. 
Identical lists were also subsequently adopted by France 
and Russia in the place of those contained in the 
Declaration.*'' 

Prockraa- Thcsc lists wcrc in turn withdrawn ])y the British 
Bocem- Government on December 23, and fresh lists were again 
published.’ Furtlier important alterations were made 

1 M. E. L. 143; infra, App. B, p. 282. 

2 M. E. L. Sup. Ab. 2, 78, n. (a). 

2 M. E. L. Ill ; infra, App. C, p. 287. 

^ M. E. L, Sup. No. 2, 52 ; infra, App. C, p. 288. ‘ 

^ M. E. L. Sup. No. 2, 78 ; infra, App. B. p. 284. 

® M. Sup. No. 2, 78, n. (a); Sup. No. 3, S02, n. (a), 330. 

" M. E. L. Sup. No. 3, 302 ; infra, App. C, p. 290. 
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in the absolute list, which then contained twenty-nine 
items, and the change's made appear to be due to the 
desire to bring this list into agreement with actual 
practice in the use of chemical ingredients and metals 
for warlike ])ur])08es. Thus item 1, which formerly 
contained sulphuric acid only, enumerated various ingre- 
dients of explosives, and l.)oth suiphui’ and glyceiiiie 
were transferred there froj]i the conditional list. The 
list of metals and oi-es was also coiisiderably increased 
(items KI-15), while item 22 — sul>juarin(‘ sound signalling 
apparatus— was new. ^Ihe conditional list was still 
almost the same as that in the Declaration, Init hides 
ajid leather, as w(i liav'e seem, were inserted in it, while 
barbed wire whis transferred to tin.' a})s()lute list. The 
French and Russian (Jovernments adopted similar lists.* 
On March II, 1915,- the following articles were a-dded 
to the list of absolute contraband : — RaAV wool, wool 
tops and noils, and woollen and worsted yarns ; tin, 
chloride of tin, tin ore ; castor oil, paraflln wax, copper 
iodide, lubricants ; hides of cattle, bidtalocs, and horses ; 
skins of cal^^es, pigs, slieep, goats, and deer ; leather, 
undressed or dressed, suitable for saddlery, harness, 
military boots, or military elothhig ; ammonia and its 
salts, whether simple or compound ; ammonia li(|uor ; 
urea, aniline, and their compounds. Tauning sidjstances 
of all kinds (including extracts for use in tanning) were 
declared as conditional contraband ; and it was also 
declared that the terms ‘ foodstuffs ’ and ' feeding stuff's 
for animals ’ in the list of eojiditional contraband should 
be deemed to include oleaginous seeds, nuts, and kernels ; 
animal and vegetable oils and fats (other than linseed 
oil) suitable for use in the manufactur^. of margarine ; 
and cakes and meals made from oleaginous seeds, nuit? 

1 M:. E. L. 8v]). No. a, 302, n. (a); L. G. Juno 25, 1015. 

- M. E. L. Sup. No. 3, 305 ; infra, App. 0, p..203. • 
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and kernels. A notification to the same effect appeared in 
the French Journal Officiel of March 12.^ 

Proclama- By Proclamation of May 27, 1915,*^ toluol and mixtures 
May 27 , toluol, lathes and other machines, or machine-tools 
capable of being employed in the manufacture of muni- 
tions of' war, and maps and plans of any place within 
the territory of ajiy belligerent or within the area of 
military operations on a sct\lc of four mik.‘s to one incli 
or on any larger scale, and rejrroductions of any scale 
by ])liotography or otherwise of such maps or plans, 
were added to tiie list of absolute contraband. It was 
also provided that the words ‘ and all other metallic 
acetates ’ shoidd be omitted after the words ‘ calcium 
acetate ’ in the list of ingredients of explosives contained 
in item 4 of the Proc 1 amation of Decern bc‘ i* 2 1 9 1 4 , and that 
linseed oil should be added to the list of conditional con- 
traband, and that the words ‘ other tlian linseed oil ^ sliould 
accordingly be deleted in the Proclamation of March 11, 
1915. On August 21, 1915, the British and French 
Governments added raw cottoJi to the absolute list,'^ 
Oeniian At tlio commencement of tlie war the German and 
Austro-Hungarian Governments declared that they would 
treat as absolute or conditional contraband the objects 
and materials enumerated in Articles 22 and 24 of the 
Declaration of London. By Oixlinances of October 18, 
November 23, and December 14, however, Germany 
added lead (in plates, blocks, or i)ipes), copper, lumber 
(whether finished or unfinished), w^ood, coal-tar, sulphur, 
sulphuric acid (crude or refined), aluminium, and nickel 
to the list of conditional contraband. On April 18, 1915, 

^ M. E. L. *Sup. No. 3, 305, ri. (b). Russia and Italy have also 
adopted lists similar, to those of Great Britain under the Proclamations 
cif December 23, 19f4, and March 1 1, 191 5 (M. E. L. Sup. No. 4, 104,n.(a)), 
M. E. L. Sup. No, 4, 104; infra, App. C, p. 294. 

^ M. E. L. Sup. No. 4, 109 ; infra, App. C, p. 295. See now the 
Proclamation of October 14, 1915, further revising the list of contra- 
band artictf::s (L. G. Get. 15, 1915; infra, App. 0, p. 296. 
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the German Governnient issued a new Contraband Order/ 
professedly as a retaliation for the provisions in the 
British Orders which depart from the Declaration. Tlie 
lists of absolute and conditional contraband do not diller 
materially from the British lists of December 2;^ 
amended on March 11, but coal and coke ajfc^ made 
absolute instead of conditional contraband, wliile motor 
tyres, which, as we have sejiai, are absolute', contrabaiid 
in the British list, are conditional in the German. Wool 
is also conditional contraband in the German list. The 
German Order, unlike t he British, eojitaiiis a ‘ free list 
iii which raw cotton is includerl, and whicli, with the 
omission of metallic ores, rubber, oil seeds a-nd nuts, is 
practically the ‘same as that comprised in Article 28 of 
the Declaration of liondon. 

Both the Britisli ()rders in (Jouncil- adoj)tiiig the ncsiiiia- 
Dcclaration of London left it to operate imclianged in 
connexion with* the destination of absolute contraband, 'litioaal 

coiltlii' 

With regard to conditional contraband, however, the baud. 
Order in Council of August 20 extended Article 21 by 
providing’'^ tli^t tlie destination referred to in /Vrliele 22 
might be inferred from any sufficient evidence, and sliould 
further be presumed to exist ‘ if the goods are consigned 
to 01 * for an agent of the Enemy State or to or for a mer- 
chant or other person under the control of tlic authorities 
of the Enemj^ State The later Order in Coimcil merely 
stipulated'^ for an additional presumption of tlie hostile 
destination reciuired by Article 22, ‘ if thc^ goods are 
consigned to or for an agent of the Eiiciny State 

Clause 5 of the earlier Order in Council restored the Doctriuo 
operation of the. doctrine of oontinuous voyage for 
conditional contraband by providing tha|, goods of that 

^ L. G. May 11,G015; Hub. and King, 17-22. 

•-* Of August 20 (M. E, L. 142; infra, App. B, p. 282) and October 20 
(M, E. L. 8up. No. IS; infra, App. B, p. 284). 

® Clause 2. 


* ClaUliD 1 (ii). 
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character, if ?^howi> to have the destination referred to 
in Article 33, should be liable to capture ' to wliatever 
port the vessel is bound and at whatever port tlie cargo 
is to discharged \ This was (cancelled in the Order 
in Council of October 29, and instead it is provided^ 
that conditional contraband shall be liable to capture 
on board a vessel bound for a neutral port if the goods 
ar(> consigned ‘ to order or if tlu? ship's papers do 
not show who is the consignee of tlie goods, or if they 
show a consignee of the goods in territory belonging to 
or occupied by the enemy, it is open, liowever, to the 
owners of the goods to prove that tlieir ultimate destina- 
tion was in fact innocent.' Otherwise the doctrine of 
continuous voyage remains inapplicable to conditional 
contraband under Article 35, unless Vit is shown to the 
satisfaction of one of his Majesty’s Principal Score tarios 
of State that the enemy Government is drawing supplies 
for its armed forces from or through a neutral country 
in which case the application of Article 35 may be entirely 
excluded by notice witl) respect to that country.*^ 

A decree containing provisions of identical clfeet with 
the Order in Council of October 29 was issued by the 
President of the Prench Republic,^ and stipulations in 
similar tenns were also contained in 8eetions 3, 4, and 5 of 
the Russian Imperial Decree of December 8/21, 1914.-^ 

After tlie publication of the Order in Council of August 20, 
1914, tlic German Government addressed a memorandum 
to neutral powers, setting forth the view tliat the modifica- 
tions and additions announced by Great Britain nullified 
the cliief points of t he Declaration of London and violated 

^ Clause 1 (iii), Ct Bentwicb in 9 A. J, (1915), 36-7, 41~2; an 
Garner, ibid. 382- ' 

2 Clause 1 (iv). 

^ CJausc 2. 
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existing international law.*- Germany hm'Kself, however, and 

* * rt ^ conduct 

Irom the oonimeneeTuent or thtr war sei7M and sank 
neutral vessels with cargoes destined for pdrts on the 
Englisli east (oast on the ground that they carried 
conditional contraband. But the piesiunptioh that^sneli 
cargoes w'er(3 intended for the British forces \v»iild not 
arise niider the Declaration unless the |)ort to which 
they were destined was a [ortified place or a base for 
the operations of the eueniy. In Sei)tember, 11)14, the 
German c^niiser Karlsnihe sank the Dutch vessel Maria, 
which had saikM:l from (.California with a cai’go of grain 

consigned to Dublin and Belfast. Tliis deed t lie German 

♦ 

Prize (Court Avas iinaliy (Iriven to justify by the claim 
that, although* the cargo was consigned to civilians, it 
might be requisil ionod by the British Gevei'nmeiit.- 
On January 27, 1915, tlie Ameri(‘an sailing ship Williani 
P, Frye was sunk by the Ftiiiz EiM Friedrich in t he 8outh 
Atlantic whilc^on a voyage from Seattle to (^Jneenstown 
with a cargo of wdieat, the ultimate destinatioii of w hich was 
believed to be Li vcr|) 0 ()l Similarly Uvo Norwegian vessels 
were sunk — tjio Seniantha by the Kroriprinz Wilkehn whiles 
bound from Portland, Oregon, to Great Britain with, 
wheat, ^ and the IJnifa by submariiu^ wlule [irocecding 
from Fredriksstad to Hull with a cargo of timlier.^* 

The German (Contraband Order of April 18, J9I5,^‘ laTiuau 
adopts ' th(^ British rule that an enemy destination of 
conditional contraband will be presumed if the goods ^ 

are consigned ' to order ' or to a (-onsigiiee wlioso name ditio-nai 
does not ^^ppear in the ship's papers or to a person who 
resides in enemy tejTitory or in tcu-ritory oecu})i(Ml by 

^ Tilt Twm, October 26, 1914. ^ Id. April 26 tuid August lU , 1915. 

^ Id. xVprii 6, 1915. As to the special treaty vbligatioiis between 
Oermany and thq United States, Of. supra, pp. 101-2; and see 9 A*l. < 

(1915), 497-602. 

^ The Times, February 2^, 1915. Id. April ?>, 1915. 

® Hub and Kin^^/ 26. ’ Clause ^3 (b). 



Attitudo 
of neutrals 
i\. *vartl.s 
British 
l>oUey. 


United 
States 
Note of 
Decetn- 
her 28, 
1914. 


Mr. 

Bryan’s 

vi*..ws. 


186 LAW OF CONTRABAND OF WAR 

the enemy. Prima facie such goods are only liable to 
confiscation if in a vessel which is on the way to enemy 
territory or the enemy forces ; but the doctrine of con- 
tinuous voyage is to apply (a) if the case is governed 
by the premises of Clause 33 (b), or (b) if the vessel is 
bound Tor a neutral countr^^ as to which it has been 
established tliat it supplies the enemy Government witli 
articles of the kind in question.^ 

The contraband policty adopted by Great Britain and 
lier allies gave rise to sojiic dissatisfaction in tlie United 
States and other neutral countries, wliich was directed, 
l)o^vevcr, rather against the mode in which tlie law 
of contraband was administered and enforced than 
against tlie substantive rules of which it consisted.- On 
December 28, 1014, the United States Government 
addressed a Note to Great Britain, in which complaint 
was made becauscj articles listed as absolute? contraband 
consigned to neutral (countries had been seized and 
detained on the ground that the countries to which 
they were destined had not proliibited the exportation 
of such articles. (Complaint w^as also made that the 
British Government had seized and detained foodstuffs 
and other articles of conditional contraband without 
being in possession of facts wdiich warranted a reason- 
able belief that the shipments had in reality a belligerent 
destination as that term is used in international law% 
Any discussion of the propriety of including certain 
articles in the lists of absolute and conditional contra- 
band was expressly omitted from the American Note. 
In his letter to Mr. Stone Mr. Bryan recognized that the 
United States, as a belligerent, have always contended 
^ ’ Clause 35 (Hufe. and King, 27). 

* Sweden complained of the inclusion of iron ores in the list of 
contraband, and for a time the British Government permitted the 
trade in iron ores from that country (Bentwioh in 9 A. J. (1916), 38). 

^ The T^i^m, January 1, 1915. \ 
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for a liberal list, according to their conoeptioii of the 
necessities of the case, and that they have placed ' all 
articles of which ammunition was maniifactnred includ- 
ing copper, upon their contraband list. He also pointed 
out tluit the d()(!trine of continuous voyage had been 
not only asserted by American tribunals, but e:^tended 
by them ; and that they luid held that the shipment of 
articles of contraband to ii, neutral port ‘ to order 
from which, as a matter of fact, cargoes have been 
shipped to the enemy, is (‘orroborative (jvidence that (he 
cargo was really destined to an enemy instead of to 
a^ neutral port of delivery.^ 

In the interim Britisli reply of January 7, 1915,^ Sir 
Edward Grey admitted, with regard to tlie seizure of food- 
stulfs, tiiat such articles should not be detained and put 
into a prize court witjiout a presumption that they are 
intended for the armed forces of the enemy or tlie enemy 
government. He also stated that it Avas the intention 
of the British Government to adhere to that rule, thougli 
they could not give an unlimited and unconditional 
undertaking in view of the departure by those against 
whom they Avere fighting from hitherto acce[)ted rules 
of civilization <ind humanity, and the uneertainty as to 
the extent to which such rules might be violated by 
them in the future. 

On January 25, 1915, the German h'ederal (.Vnineil 
published a decree, whereby the German Government 
assumed the control of all foodstuti's in tlie country, and 
under Article 45 of which all grain atid Hour imported 
into Germany after January 31 was declared deliverable 
only to certain oi'ganizations under direct government 
control or to municipal authorities ; bat by a later 
decree of February 6 the earlier decree was repealed with 
regard to imported grain and flour. In tlie meantime 
^ 9 A. J. (1915); 446-7. The Twm, January 11,^916. 
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the American steamer Wilhelmim left New York for 
Hamburg on January 28 with a cargo of provisions 
consigned to an American citizen in Germany. The 
shippers contended that the food was intended for 
civilians only, not for combatants, and said tliat if the 
vessel twas seized they would file a protest with the 
»Sejzuro American 8tate Dej^artment. The Wilhelmina arrived 
at Falmouth on February 0 and was arrested. On 
rmna. February 1(3 representations were made to Hir Edward 
Grey by the United States Ambassador, and tliree days 
later Sir Edward Grey sent a memorandum ^ in reply, 
in which he referred to the German decree for the control 
of all supplies of grain and flour, and j)oiiitcd out that 
imports were excepted from tiio decreO only after the 
seizure of t he 

.lustiQcii- Sir Edward Grey also referred to the sinking of the 
Britirtli DidxJi vessel Maria by the Karhruhe in the previous 
action. September, and pointed out that the .German Govern- 

ment liad treated every town or port on the English 
c^ast coast as a fortified place and base of operations, 
Jiad subjected tiiem to bombardment, cwid had seized 
neutral vessels with cargoes destined to them on the 
ground that they earried conditional contraband, whicli 
niiist have been intended for the British forces. Germany 
could not have it both ways. If Scarborough and Whitby 
were fortified towns and naval bases, so a fortiori was Ham- 
burg, to winch the Wilhelmina was bound ; and on that 
ground her cargo w^as under a presumption of being 
destined for the German forces, and therefore contraband. 
He repeated, however, what he ^lad already said in his 
full reply ^ to the American Note of, December 28, that 
Great Britaii^ had not so far declared foodstuffs to be 
‘absolute contraband. The British Government, he said, 
had not ‘ interfered with any neutral vessels on account 
^ The^HuieSy February 20. 1915. Idl.February 18, 1915, 
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of their carryii'ig foodsitiiffs, except on the basis of suchfood- 
stuffs being liable to capture if destined for the enemy’s 
forces or Governments. In so acting it has been guided 
by the general principle, of late universally upheld by 
civilized nations, and observed in practice, that tlie (dvil 
populations of the countries at war are not to be exposed 
to the treatment rightly reserved for coinbatants.’ But 
in view of tlic way in wlviclj this distinction had been 
repeatedly ignored by the German Government, Grc^at 
Britain expected that neutrals would not challenge any 
interference w'itli German tT*ade tliat rniglit bo taken by 
way of reprisal, whether by declaring foods! uifs absolnte 
contraband or otherwise. 

In a statement issued by the British Foreign Ofiice on 
February 4/ it was intimated that there was no qiu^s- 
tion of taking any ])roeee{lings against the Wilhelvrlna 
herself, and tliat the owners of tlio vessel would be 
indemnified for any delay caused to her and the ship})ors 
of the cargo compensated for any loss caused to them 
by the action of the British anthorities, and the case was 
ultimately settjed by an agreement on tliese lines betAvecn 
the British Government and the owners of tlie cargo. - 
Great Britain agreed to pay tlie owners the prices wJiich 
would have been obtained in Hamburg for tlie cargo, 
and also damage and (lemnrrage for the detention of the 
vessel, and all reasonable expenses incurred in connexion 
with the matter. 

At the beginning of February, 1915, the German 
Government issued a decree, ostensibly as an answer to 
Great Britain’s exch^sion of foodstuffs from Germany, 
declaring the waters round the Britisli Isles a ‘ war area ’ 
from February 18, and threatening afte\’ that date to 
destroy every enemy merchant ship found in that area 
without its always being possible to avert the consequent 
^ Id, FebniaTA’' 5, ]91o. “ Id. April 1.5, 1.4^5. 
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peril to persons and cargoes and neutral shipping.^ In 
reply to this ' substitution of indiscriminate destniction 
for regulated capture as Mr. Asquith most appropriately 
Ordor in described the German policy,- an Order in Council was 
Mai-ch\K published on March 11,^ Avhereby it was declared to be 
intention of the British Government to divert all 
ships trafficking with German}^ and to take them into 
port, though witliout confiscating either ship or cargo, 
save where they would othenvise be liable to confisca- 
tion. In this Order in Council the words ‘ blockade ’ 
and ' contraband ' and other technical terms of inter- 
national law were purposely omitted because, as the 
Prime Minister *said, ‘ in dealing with an opponent who 
has openly repudiated all the principles both of laAv and 
humanity Great Britain and her Allies were not going 
to allow their efforts ‘ to be strangled in a network of 
juridical niceties The actual etfect , liowever, of the 
Order in (Jouncil was to establish a rigorous blockade 
of Germany, and in tlie subsequent correspondence with 
the United States Sir Edward Grey said : ‘ The Govern- 
ment of (freat Britain have now frankly declar(>d, in 
concert with the Government of France, their intention 
to meet tlie German attempt to stop all supplies of every 
kind from leaving or entering British or French ports, 
by themselves stopping supplies going to or from Germany. 
For this end, the British fleet lias instituted a blockade, 
effectively controlling by cruiser '' cordon ” all passage 
to and from Germany by sea.’ But vessels and their 
cargoes are still only liable to confiscation when they come 
within the provisions of the law pf contraband, as the 
blockade of Germany is not to be enforced by means of the 
usual penalty pf confiscation for every attempted breach. 

» * ’ Proclamation of February 4, 1915 (Hub. and King, 143-8). 

- In the HoiLse of Commons on March 1, 1015 (70 Hansard, 599). 

M, E. L. 8up. No. 3, 513; infra, Appi E, p. 298. 

■^70 Hansard, C00.‘ ^ Tmh, March 18, 1915, 



CHAPTER XV 


THE PREVENTION OF (JARRTAGE OP 
CONTRABAND 

1. Visit and Search and Convoy' 

A neutral government being, as we have seen, under 
no obligation to prevent its subjects IVom trading in 
contraband of war, it is essential to the maintenance of 
the right to seize tlic prolubited goods that a belligerent 
cruiser sliall havt) tlie right to stop and search any neutral 
merchantman she may meet on tlie liigli seas or within 
her own or her enemy’s territorial waters.^ Henry VIH 
instructed tlie admiral of the fleet- which sailed in the 
expedition to Guienno in 1512 that ^ If any shippe or 
shippes of the flete mete any other shippes or vessels 
on the SCO or in porte or portes, making rebellion, resis- 
tance, or defj^nce ayenst them, then it is lawful for 
them to assaulte and take theym with strong hand, to 
bring them holy and (uitirely to the said admiral without 
clespoyllyng, rifelyng or cnbeselyngof the goods, or doing 
harme to t he parties ther to abyde tlie ordinance of t he lawe, 
as the said aJmirall v'^^hall awarde’.^ In 1591, of four 
Dutch ships brought before the Privy Council, three, 
which yielded without resistance, were orderetl to lie 
restored to their owners, their cargoes being stayed 
pending examination An the Admiralty Court ; but the 
fourth, which had forcibly resisted search, Avas not 

restored A After France had concluded pe,/ice Avith Spain 

% 

^ Of. Reddie, Researches in Mar. Tnt. Law, i. 77- 8. 

2 Rym. VL i. 32. 

3 Monsoii’s Tract^A i. 271-2 ; Marsden in 07 Nant. Mag. (1898), 
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in 159B by the treaty of Vervins, Henry IV objected ^ 
to the English searching French vessels for anunitions 
of war on the ground that it would be nia<Je a pretext 
for spoliation and disturbance of commerce.^' ‘ it 
was too late to oppose ihe exercise of this indispensable 
belligerent right, wliich was universally recognized during 
the seventeenth eenturJ^- 

As the riglit of a belligerent t{> control the intercourse 
between neutrals and his enemy is an incident of war, 
which (3an be waged only I)y or under the authority of 
a state, its exercise is limited to vessels provided witli 
commissions by the sovereign powei*.'^ Formerly it was 
tlio practice' to (.umimission private vessels to (*arry out 
vivsit and search for the purposes of the 'partienilar war.^ 
But since the abolition of privateering in 1856 by the 
Declaration of Paris, ^ search is only permissible for the 
public ships of a state, that is to say, its duly authorized 
men-of-war. During the Franco- Prussian war of 1870, 
Prussia decreed the creation of a volunteer navy to 
consist of vessels fitted out by their owners for attack 
on Frencli ships of war. The crews of such vessels wore 
to l)e under naval discipline, but they were to be furnished 
by the owners of the ships ; the officers were to be 
merchant seamen, wearing the same uniform as naval 
officers, and provided with temporary commissions, but 

445, 448 ; and in 24 E. H. E. (1900), 002-4. Resistance by neutral 
vessels appears to have been eoiLsidered a gi’ound for ooiidemnation 
as early as 1345 (see the letter of Edward 111 in Rob. Col. Mar. 13, 15). 

^ J^lonson's Tracis, i. 275. By the French ordinance of 1584 all 
vessels, French, allied, and neutral, were held bound to submit to 
visitation and searcli by regulariv commissioned ships of war (Beddie, 
i. 87-8). 

- Of. Klecn, Xeut. ii. 246-8. 

PhilJimore, iii. 533 {§ 330) ; HaU, I, L. 723. 

Cf. Westlake, I. L. ii. 177; Hall, 1. L. 518-19; Beddie, i. 74'*0, 
Inider Charles I's proclamation of liecember 31, 1625 (Rym. viii, i. 
184; supra, p, 51), })rivate ships, equally with public ships of w’ar, 
were antliorized to capture neutral vesrels carrying contraband of 
war (ef. Tivj.s.s, War, 237, n. 7). ^ Cf. F5ol. Letts, 64-5. 
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iiot forming part of, or attached to, the navy in any 
•way ; the vessels were to sail under the flag of the Nortli 
Gernian navy. In answer ta the Erencli protest, Granville 
dej?lateS that as. there were substantial differences between 
the proposed volimteer navy and tiie privateers which 
it was the object of the Declaration of Paris to sii}){)ress, 
he was unable to make any objection to the inttmded 
measure on the ground of its l)eiiig a violation of tlie 
engagement into whieh Prussia had entered.^ 

Russia incorporates a part of tier inerehnnt marine 
in her regular navy by eomniissioning in time of |)eacc 
tlie captain and at least one oMier officer of each of tlu* 
vessels so inoorporated. In rceerit y(‘ars liners have l)eeii 
subsidized by the Rritish Government in rctuiTi for 
a lien on their soi’vices as auxiliary evuisers in time of 
war ; Imt in p(?aee tipie tljoy are not under the com- 
mand of an officer in the Royal Navy.*^ TIkj right to 
convert merchant ships into nien-of-war is now (lolini((‘ly 
recognized and regulatc'd by the Hague ('onventiojj. VI I 
of 1907, but at the London (N)nference of 1908-9 it was 
found impossiWe to agree as to whether sucIj conversion 
might take place upon the high seas/^ (Japtiire by an 
unqualified cruiser is at once a ground for claiming 
restoration; and in 1904 the British (h)vcrnment succt'ss- 
fully protested against seizures made by tlie A^iolen'sk 
and Petersburg, two vessels of tJie Russian volunteer 
fleet, which could not have assumed the status of sliips 
of war until after they had passed tlirough tlie Dar- 
danelles.'* 

1 Hall, I. L. 520-1. 2 522 ; Hoi. LottH. 70. 

2 Pearce Higgins, ,‘109 21. Cf, Art. 9 of the Maniiol des Jois do hi 

guerre inaritiine adopted by the Institute of iidornational Law at 
Oxford in 1913 (20 Ann. (1913), 644 ; 15 K. D. 1. (Ud3), 679), In tlaj» 
war of 1914-15 no cpiestion appears to ha,vc been raised as to llu' con- 
version of merchant vessels on the high seas ( Bentwich in 9 A. J. (1915), 
26-7). , 

* Hally I. L. 522-4^ Smith and 8ib. 40 sq. ; Hoi Letts. IriH, 
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It is. open to the neutral merchantman to escape visit 
and search by taking to flight, although if she does so 
it is open to the belligerent cniiser to employ force to 
stop her ; but the belligerent has no right to use force 
until lie has first summoned the neutral to stop. Forcible 
resistaftce to visit and search subje(3ts the neutral vessel 
to capture and condemnation, whether she is actually 
carrying contraband or iict.^ We liave seen that this 
was the practi(?e of England in the sixteenth century ; 
t}u> same rule was followed in Article 12 of tlie French 
ordinance of 1681, wliich declared ^ That every vessel 
shall be good prize in case of resistance and combat’.'^ 
The same penalty resulted from an attempted rescue by 
the neutral crew after capture.^ In such cases English 
and American courts confiscated the cargo as 'well,'^ but 
contiiieriial winters maintained that the vessel alone was 
lial)lo to condemnation.^ Britisli practice, moreover, has 
gone so far as to condemn neutral goods found upon an 
armed enemy merchantman, on the ground that the 
owner tlierc'by adlau'es to tlie l)(>lligerenl and loses the 
benefit of Iiis neutrality, since he must have cojitemplated 
active resistance to capture.^' The courts of tlie United 
States, on the other hand, hav(3 held that in such a case 

^ The Maria (1799), 1 0. Rol). 340 ; 1 E. P. (J. 152. 

^ Wheat. Hist. 3I8- J9, 392 -3; Kleen, Cont. 220. Art. 12 of an 
Order in (Oiineil of 1064 d(M‘lared ‘That wlieii any met withal 
by the Koval Navy or other .ship comndssionated, shall fight or make 
resistance, the said sliip and goods shall be adjudged lawful prize ’ 
(Tud. 905 -0 ; and of. the passage from the Black Book of the Admiralty 
cited, ibid, 905, n. 2). 

3 Kejit, 398 - 9 ; the Calharimi Elimhcth (1804), 5 0. Bob. 232 ; 

1 E. P. C. 458. 

" The Maria (1799). 1 C. Rob. 340; 1 E. P. C. 152; the Ntreide 
(1815), 9 Oranch, 388; Scott, 884 ; Kent, 395. 

^ Oup, D. M. Ang. 324-5, 

« The Fanny fl814), 1 Hcxls. 443; 2 E. P. 0. 202. Resistance by 
an unarmed eiidmy ship will not in general affect neutral cargo on 
board, for the reason that resistance is always- justifiable between 
criomies (see the Catharina Blizabelh (1804), 5 C. Rob. 232 ; 1 E. P. C.* 
458). In such a case the evidence, from tlie arming, of the original 
iutentio»-*to re.sist is w^anting. V 
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the mere fact of the vessel being armed does not incrimi- 
nate the property of neutrals.^ 

iVlthough during the Napoleonic wars Great Britain 
asserted as against the United States the right to search 
the latter’s ships of war for Britisli seamen who had 
deserted their vessels, it is now universally recognized 
tliat neutral men-of-war and other public neutral vessels 
which sail in the service of ivrmed forces, as transports, 
are exempt from visit and search ; and possibly ilie 
same rule wnuld be held to apply to public neutral 
vessels, such as mail-l)oat,s belonging to the state, which 
do not sail in the service of armed forces,^ 

As an extension of this principle, Sweden claimed in 
1653, during tlie war between Great Britain and Holland, 
that the bcdligerents ought to waive their right of visita- 
tion over Swedish merchantmen if the latter sailed under 
the convoy of a Swedish warship whose commander 
asserted the absence of contraband on board the con- 
voyed vessels.^ In 1655, Holland, then neutral, took up 
the same position,^ and she claimed the j’iglit again 
during the American w^ar of independence in 1780 ; 
when the Netherlands tluMUselviJS went to war with 
Great Britain in 1781 they directed their men-of-war 
and privateers to respect the right of convoy. Between 
1780 and 1800 treaties were concluded in wliich Russia, 
Austria, Prussia, Denmark, Swaiden, France, and the 
United States of America recognized this right, but 

1 The l^trcide (1815), 9 Oraiich, 388 ; Scott, 884 ; Kent, 350-2. 

2 planning, 455; Kent, 395-7 ; VViieat. Dana, 544 6; Opp. I.L. ii. 535 ; 
Gessner, 297 ; Perels, § 53 (p. 292). 

3 Tud. 905, n. 3 ; Hall, I. L. 723 -5 ; 0pp. 1. L. ii. 535 0 ; Westlake, 
I.L, ii. 300; Bontils, 1033. 

* ‘ They have a design to hinder the Protector >^11 visitation and 
search ; and this by very strong cand siilhcient convoy ; and by thisi 
means they will draA? all trade to themselves and their ships ’ (Thiirloe, 
State Papers, iv. 203). Pufendorf, in his letter to Groning (supra, 
p. 68), assumes the right of ii belligerent to search convoyed neutral 
vessels for contrabaiuji of war. ♦ 
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Great Britain always refused to admit it.^ The neutral 
powers, however, now claimed a right for the exemption 
of convoyed vessels from visit as authorized by custom, 
increased the strength of their convoys, and instnicted 
the- officers to resist the searcliing of the ships under 
if their cfiarge. This brought matters to a head. In January, 
1798, a fleet of Swedish merchantmen sailing, under 
convoy of a frigate, with eargocs of naval stores to the 
Mediterranean ports in the possession of France, was 
sto]>ped in tlie ('lianncl by a small squadron under 
(Commodore Lawford. The frigate made a show of 
resistance, but the British obtained possession of the 
greater part of tlio fleet during the night, and ultimately 
the frigate yielded to superior force without fighting an 
action. The merehrintmen witli their caj’go(>s of tar, 
pi tell, hemp, deals, and iron were procc^eded against in 
ihc British Court of Admiralty for resistance to the 
right of visitation and s(‘arch,‘^ Tlic ease was suspended 
by diploiriatic negotiations until June 11, 1799, when it 
was bi’ought to adjudication, and Lord Stowoll pro- 
nounced liis famous judgement in the ease of the Maria.^ 
In the course of his judgement in that case he states 
the following piincijiles of the law" of nations which he 
takes to be incontrovertible : 

' First, that the right of visiting and searching merchant 
ships upon the high seas, whatever bo the ships, what- 
ever be the cargoes, whatever be the destinations, is an 
incontestable right of the law^fully commissioned cruisers 
of a belligerent nation. I say, be the ships, the cargoes, 
and the destinations wJiat they may, because, till they 
are visited and searched, it does not appear wdiat the 
^ ships, or the ^cargoes, 01 : the destinations are ; and it is 
for the purpose of ascertaining these ‘ points that the. 

^ ()Dp. I. L. ii. 530. * 2 »\Vheat;. Hist. 391, 

3 (1799)^ 1 Roi) 340 . I 3^ J52. 
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iiece.ssity of tlvis right of visitation and search exists. 
This right is so clear in principle that no man can deny 
it who admits the legality of inaritimcj capture ; beeaTise 
if you are not at liberty to ascertain by vsufficient impiiry 
whether there is property that can Ic'gally be captuix'd, 
it is impossible to capture. . . , Tlie riglit is e<iuaUy clear 
in pi’actice, for ])ractico is uniform and uuivei’sal upon 
the subject. The many European treaties wliich refer 
to this right refer to it as pre-existing, and merely regulate 
the exercise of it. All writers upon the law of iiations 
unanimously acknowledge it, without the exci^jd ion even of 
Hiibner himself, tlie great cham))ionof neutral piivileges. 
Jn short, no man in tlie least d(‘gi‘(?e convau'sant in subjt^cis 
of this kind has* even*, that 1 know of, brea tiled a don lit 
upon it. The right must unquestionably be exercised 
with as little personal liarshness and vexation in the 
mode as possible ; but soften it as much as you can, 
it is still a right, of force, though of lawful force — sonu'- 
thing in the nature of civil pi*ocess where force is employed, 
but a lawful force whi(di cannot lawfully l)e resisted. 
Eor it is a vvilt^ conceit tiiat wlKucver force is iiserl it may 
be forcibly resisted ; a lawful force cannot, lawfully bo 
resisted, Tlie only case whore it can lie so in matters 
of this nature is in tlie state of war and conili<T Ixrtvvccn 
two countries, where one party has a perfect liglit to 
attack by force? and the other has an equally jierfeet 
right to repel by force. But in the relative situation 
of two countries at pc^ace witli each other no sucii con- 
flicting rights can possibly co-exist. 

^ Secondly, that tlu; authority of the sovereign of the 
neutral country bejing interposed in any manner of mere 
force cannot legally A^ary the rights of a^ lawfully com- 
missioned belligerent cruiser. . . . Two sovereigns ma^y 
unquestionably agree, if they think fit (as in some late 
instances they Lave agreed), by special eovenjj,nt, that 
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the x>reser»ce of one of their armed ships along with their 
merchant ships shall be mutually understood to imply 
that nothing is to be found in that convoy of merchant 
ships inconsistent with amity or neutrality. . . . But 
surely no sovereign can legally compel the acceptance 
of such a security by mere force. The only security 
known to the law of nations iH)on this subject, independent 
of all s|)ecial covenant, is the riglit of personal visitation 
and search, to he exercused by those who have the interest 
in making it.’ It was true, he continued, that ^ modern 
fancy, under the various denominations of x^hilosophy 
and j:)hilanthropy had tlirown certain ‘ loose doctrines ’ 
upon tlie world', viz. that the certificate of the convoy- 
ing officer should be accepted as coiA-lusive evidence 
of the convoyed cargoes. But tlie system of which 
such doctrines arc <d(‘ments must, to be consistent, 
advocate ' the entire abolition of capture in war, that is, 
in other words, to cliange tlie nature of hostility as it has 
ever existed amongst manldnd, and to introduce a state 
of things not yet seen in the world, tliat of a military war 
and a (commercial peace. If it wei*e fit thgt siudi a state 
should be introduc(>d, it is at least necessary that it should 
be introduced in an avow(xl and intelligible manner . . . 

‘ Thirdl}^ that the j)enalty for the violent contravention 
of this right is the confisi^ation of t he projK>rty so withheld 
from visitation and search.’ After an ('xamination of 
autliorities Lord Stowell concludes on this head : ‘ But 
I stand with confidence uj>on all fair j^rinciples of reason — 
upon the distinct authority of A^attel ; uj)on the institutes 
of other great maritime countries, fis well as those of our 
own country — when I venture to lay it down, that by 
the law of nations, as now understood, a deliberate and 
ibntinued resistance to seai’ch on the part of a neutral 
vessel to a lawful cruiser is followed by the legal con- 
sequenc(j of confiscation.’ ^ 
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In 1800 another Danish frigate, the Freya, with 
a convoy of six vessels, was stopped by an English 
squadron at tlie mouth of tlie Channel, and, after some 
resistance, was conductod with its convoy to the Downs, 
where the vessels were searched, but nothing of a (contra- 
band nature was discovercul. A warm discussiou*ensnfHl 
between the Danish and British Governments, \vhi(di 
was finally determined by an arrangement cone In tied at 
Copenhagen, on August 29, whereby Devnmark agreed to 
suspend the granting of convoy till (he question should 
be settled by a definite convention, whiJ{\, in tlie nu'an- 
time, the Fre/ya and her convoys wme released.^ But, 
without awaiting the result of tlie negoliations bc^tween 
England and Denmark, the Emperor of Russia had 
addressed a circular to the kings of Prussia, Sw(‘(len, and 
Denmark, inviting tlumi to conclude a cojivc^ntion for the 
revival of the [irinciples of the Armed Neutrality of 1780. 
In December, 1890, a series of treati(\s was signed whicli 
formed a (piadruple alliance lietween the four nortlKuai 
powers and constitutiHl the Seijond Armed Neutrality. 
One of the jijincipk's ado[)ted liy tlie eonfi‘d(U’acy was 
that the declaration of tiie olheers, commanding the 
public sliifjs whicli sliall accompany the convoy of one 
or more mercliant vessels, that the ships of his convoy 
have no contraband articles on board, shall lie deemed 
sufficient to prevent any search on board tlie (Minvoying 
vessels or those under their convoy.- 

In 1801 Great Britain concluded a tr(*aty with Russia, 
to which Denmark and Sweden subsequently acceded, 
whereby it was agreyd that the right of seari'liing con- 
voyed vessels shquld be denied to piivatiHirs, and only 
be fallowed to public ships of war when ground for sus- 
picion existed, and then subject to the presonce, 5f 

1 Wheat. Hist. 395 -7 ; Italleok, ii. 293, n. ; Woolaoy, 371 ; Cob. 
Cases, ii. 481, ® Wheat. Hist. 397-9 ; Ath^ Jones, 333. 
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tequirecl, of an ofRcer of the neutral convoy.. It was 
expressly' provide(l 3 however, that tlie convoying ship 
was not, on any pretext whatever, to oppose by force 
the (hdention of an}' suspected vessel by the belligerent, 
(trciat Britain only concluded these conventions in return 
for coivcessions, and they all came to an end before the 
])eaee of 1815, when she reverted wholly to the earlier 
practice.^ 13ut many trcati(‘s stipulating the right of 
convoy were entered into between various powers during 
the ninetc(>nth century, and it was recogniz(‘d in the 
r(\gulaiions contained in the Prussian Royal Decree of 
June 20, 1864, in Article 218 of the Italian Mercantile 
Mai'ine (>ode, and in Arti(4e JO of tlie United States 
Naval War (Jode.^ 

In 1854, during the war witli Russia, Great Britain 
ex|)rossly waived tlie right to search vessels under neutral 
convoy, owing l,o the difficulty that would otherwise 
hav(‘ (‘listed in maintaining naval cq-operation with 
Prance, liy wlioni the right of convoy was recognized. 
111 1887 a, majority of the nieml)ers of the Institute of 
lnt(vrnational l^aw voted for a claiist^ in the lieglement 
des prises maritimes which reaffirmed the princijilc of 
tlie Armed Neutrality and jirohibited the search of 
neutral vessels eonvoyed by ships of war of their own 
state. But- this provision was opposed l)y the English 
representatives.'^ The right of search, in despite of 
convoy, was still asserted in the Manual of Naval Prize 
Law, 1888,^ and the British Memorandum for tlie Naval 
Coiiferenee of 1008-9 declared that ‘ a neutral vessel is 
not entitled to resist the exercise of the right of search 
by a Ixylligerent warship on the ground that she is under 
tlie convoy of^a warship of her own nationality.’® In 

* ^ VVbeat. Itist. 4()3“5 ; Ath. Jones, 334-5 ; Cob.. Cases, ii. 481. 

^ Of. Atli. Jones, 335-7 ; Hub. and King, Introd. xi. 

R R Misc. No. 4 (1909), 25. ^ 1 10 (9 Ann. (1888), 221). 

' See §§ J, 148, 149. ^ 4 (^909)^ 4 ^ 
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1906 Sir John Macdonell put forward a suggestion at tlie 
Institute of Intcniatioiial Law in favour of tlie Qjfcenij)tioM 
of convoyed neutral vessels from seareli.^ 

. ‘ There can be no doiil)t said the Biitisli Government inconi- 
as neutral during the Ainerican civil war, ' that the toncuW 
watchfulness exorcised by Federal cruisers f o •pjevent 
supplies reaclii ng tlie ( .\)nf ederat(^s l)y sea will occasionally ami 

lead to vexatious visits of inerchaiit ships not (engaged 
in any pursuit to wliich the Bederals can properly object. 

This, however, is an evil to whieh war oii the ocean is 
liable to expose neutral connnerce.’^ Tliis evil is in no DifU- 
way lessened by tlie size of modern vessels and the 
complexity of their cargoc^s ; at (lie ‘present day the 
exorcise of tlie ». right of visit a.nd search is more likely hons, 
than ever to lie a <‘aus('- of fi*iction Ix' tween b(>llig(:?rcnts 
and neutrals. But, unless tJi(‘ S(*areh is thorougli, it is 
impossible for a belligerent to satisfy himself that cargoes 
and manifests egrresjiond, that goods nominally consigned 
to neutral counti'ies are not really destined for the enemy, 
and tliat (‘ontraband commodit-ies are not being smuggled 
in by conceahjient or disguise. Under modern conditions 
searches at sea are praetic^ally futile. Whenever real 
grouiKl for sus|)icion exists it is ahsohitely lu'cessaiy to 
bring the susjiccted sliip into jiort for examination, as 
was done w itli the (knmil in tJie Boer war.^ Otherwise, 
as stated in tiio British interim ivcply of January 7, 191/5, 
to the American Note of December 28, 1914, tlu; light 
of search itself ‘ would have to be completely abandoned 
In the Great War of 191415 stricter measures of search 
wore necessitated by, tlie direction given to t he United 
States port autlio|*ities to refrain from making ])u})ii(‘ or 

^ 21 Ann. (1900), 175, 178-0. - Moore, Jjig. Vii. 099. 

" Ibid. 741. 

^ The Times, Jliiiuaiy 11, 1915. Steam lia^ made the voyage of , 
a vessel independent of the weather, and to keep her at sea till the 
water is eahn enough for a Ijearcli would often mean longer detention 
than taking her into port. Cf. Garner in 9 A. J. (1915), iy8“81. 
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giving out to any other than duly authorized officers of 
the government information regarding outward cargoes 
and the destination thereof until thirty days after the 
clearance of the vessels. But this secrecy order was 
8iibse,quently rescinded.^ 

We hitvc already referred to the inviolability of neutral 
and enemy postal correspondence under Article 1 of 
Hague Convention XI of 1907;- The advent of submarine 
cables and wireless telegrapliy has rendered an examina- 
tion of the contents of neutral mail-bags much less 
useful to bi'lligereiits than it once was.^ It will be 
noticed, however, that this particular provision does not 
confer inviolability on tlie mail-boats by whicdi the 
postal correspoudenec is carried. But ifi recent wars it 
has been usual to grant special immunities to mail-boats, 
though sometimes only conditioi)ally on receiving a 
guarantees against the carriage of liostile dispatches. 
In liis proclamation of April, 189S, the ITt‘sident of the 
L'nitcd States declared that the right of searcdi should 
not iiiteiTupt tlie voyage of mail steamers except in 
eases of grave suspicion. During the Boor war the 
British (Government issued instructions tliat such vessels 
should not he stopped and scarclied on suspicion only, 
and that if search was necessary it should be carried out 
as quickly as possible. Article 2 of Hague Convention XI 
of 1907 now pi'ovides that a neutral mailship may not be 
searched except when absolutely necessary, and then only 
with as mucli consideration and expedition as possible."^ 
t'rom time to time the suggestion Ivas been put forward 
that search should be confined to 4116 actual theatre of 
the war, or to waters not too distant therefrom.^ During 

♦ ^ Garner in 9 a! J, (1915), 380 and n. 

Supra, pp, 175-6. 

^ Cf. Kennedy in 24 L. Q. R. (1908), 74, 

* Pearce Higgins, 396. ‘ * 

Bare. Frob. 71-2, 167; Westlake, I, L. ii. 202-3, 324; Col. Paps. 
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the South African war Great Britain agreed tc) prevent 
the stopping and searching of neutral vessels at Aden 
or at any other point equally or niorc distant from tlie 
seat of warA In the Russo-Japaiu'se war the British 
Government complained of the extr(‘mo inconvenience 
to neutral commerce of the Russian searcii for conipraband, 
not only in proximity to the scene of war, but aJl over the 
world, and especially at plaices at which neutral com- 
merce could be most effectuall}^ interceptcul.- But no 
claim appears to have been made foj* any deliniti' restric- 
tion, and no sucli limitation was ad(>|)ted in the Declara- 
tion of London. 

Article 1)3 of the Declaration provides that foi-eil»lc 
resistance to* i^ho legitimate exercise of tlie right of 
stoppage, search, and capture iuvolvi's in all (^as(‘s tlic 
condemnation of the vess(^l. 'Lhc Report explains t hat 
this punishment will not be entailed l)y a mere passive 
attempt at flig}:vt.'^ Tlie treatment of tlic cargo is not so 
severe as under tJie foriiKu* British practice. It is liable 
to confiscation only in so far as it consists of eru'rny 
goods or goods belonging to the mastm’ or owner of the 
vessel. For dealing with the cargo the vcssc‘1 is to L)e 
treat(Kl as an enemy oiu*, so that Article 3 of I he Declara- 
tion of Paris will ap])ly, and the onus will 1)0 on the 
neutrals interested, including those of tlu^ same nationality 
as that of the vessel eaptnrcMl, to estal)1ish lla.^ nmitral 
chara(;ter of tiieir })roperty. 

It was intimated in the instructions to the Britisli 

ddegates'^ that owing to the force of changing circum- 

520, 555; Kennedy in 2i L, Q. R. (1908), 74-5; 21 Ann. 177, J88; 
Bluntschli, §§ 814, 819. 

^ Moore, Dig. vii. 7*11. * “ (.'ob. Causes, ii. 429. 

® P. P. Misc. No. 4 (1909), 63 ; inlVa., App. A, p.^278. 

* P. P. Misc. No. 4 (1905), 25. Ab Westlake points out (Col. Prs-j^s. 
640, 664), the principal objection to convoy was the possible divcrgenct? 
of views between a belligerent and a convoying government as to the 
contraband character of a convo^^ed cargo. 'J’his would be rtmioved by 
an agreement on the list of contraband articles. i 
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Britain was prepared to recognize tlie 
immunity of convoyed neutral vessels from visit and 
searcdi. Article 61 of the Declaration accordingly pro- 
vides that ' neutral vessels under national convoy are 
exempt from search The commander of the convoy 
must give in writing, at the recpiest of the commander of 
i a helligei’ent warship, all information as to the character 
of the vessels and their cargoes which could be obtained 
by search. Should tlie belligerent then have reason to 
suspect that the confidence of the commander of tho 
convoy has been abused, he must communicate his 
suspicions to him. The latter officer then alone investi- 
gates the matter, and must record the result of liis 
investigation in a report, a copy of wlvichonust be handed 
to the oommandcr of tlie warship. If, in the opinion 
of the commander of the convoy, the facts shown in tlie 
report justify the capture of one or more of tho vessels 
under his care, the protection of the (;onvoy must be 
withdrawn from such vessels.^ Tims the final decision 
I’ests \i"itli tho officer in charge of the convoy, and any 
difference of opinioii IxTwecn him ajui tbc belligerent 
(K)mmander can only l)o settled tlirougli diplomatic 
(TianncTs ; i liore can hv no immediate resort to a prize 
court to determine the matter. 

Article 12 of the Italian Decree of October 13, 1911, 
provided that sliips escortcid by a neutral war vessel 
should be exempt from visit. Naval commanders were 
to limit themselves in such cases to demanding, when 
they thought fit, from the commander of the convoying 
ship a written declaration of tlie jiature and cargo of 
tlu^ convoys. If there was reason to believe that the 
eonfidenee of tlje commander of the convoying vessel had 
been abused, those suspicions were to be . communicated 
to him in order that he might proceed alone to make the 
f. ^ Article 62. 
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necessary verifications and make a written report on the 
subject.^ 

There are obvious difficulties, however, in the way of 
transporting a number of merchantmen of different 
speedvS together, and in the war of 1014 15 no ])ra(;tical 
use appears to have been made by any neutral power of 
the system of convoy ado])ted in the Declaration. Asy 
an alternative, and in order to avoid the difficulties of 
false manifests, it has been attempted to negotiate an 
aiTangement with the United States of Armnica wheueby 
immunity of search would be securecl foi; vessels whicli 
had obtained certificates as to the non-(.*ontral)and 
cliaracter of their cargoes from British consular officials 
or the United States customs authorities. But so far no 
woji<abl(> plan secerns to have resultc'd, and th(> Denver, 
an American vessel laden witli cotton for Brcanen, was 
seized in spit(' of the fact that- her ma>stcr lield a (HH*tificate 
from tlic British consul that she carried no cciiitraliand.^ 

2. CArTIJRE AND DeSTEDOTION OF NeFTRAL IhllZES 

If any circumstances of suspicion arc disclosed liy the 
search of the vessel, the belligerent commander may take 
possession of hor, secure her pap(‘rs, and detain her 
master and crew. It is then tlu^ caf)toi’\s duty to send 
her by means of a prize crew to the most ac(M?ssibh? port 
of his own state for adjudication liefouc a prizi^ court, 
and he becomes responsible for her fair and safe custody.*^ 
Great Britain has always maintained, in tlui case of 
a neutral ship, that if, owing to inabilit.y to spare a prize 
crew or for any other reason, the piize (xnild not 
brought in, she should be dismissed ; and that no military 
necessity would justify her destruction. In the ea>sc of 
enemy ships the British practice allows a'right to destiny 

1 Bare. T. I. War, 125. 

2 The Times, January 8, 1915; Garner in 9 A. J. (1915), 381, and nn. 

3 Kent, 401-2. 
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in exceptional circumstances, since the mere fact of firm 
possession transfers proprietary rights to the captor’s 
state. But in doubtful cases, and where the vessel 
concerned is clearly neutral, British captains were 
dir(‘cted to release their prize if they could not send her 
in for adjudication. It was recognized that neutral 
]>ro])orty docs not pass to the captor until a properly 
constituted court has dc(?icicd that its seizure is good 
in international law. When an English captain, even in 
circumstances of the gravest im])ortance to his own state, 
destroyed a neutral prize before adjudication, he was 
ordered to make full rc'stitution to tlie neutral owner in 
damages, even though the vessel, if brought before the 
court in the regular way, would have b^^en condemned. 
Short of making the captor criminally punishable, the 
Britisli decisions went as far as it was possible to go in 
prohibiting and penalizing the practice of destroying 
ru a itral pr izes.^ r 

1’he pra(di(‘e of other states, hovAcver, did not follow' 
the British rule. Du ting th('- Franco-Priissian war the 
French regulations recognizc'd the light to (k'stroy mmtral 
prizes undcT exceptional circumstances, and similar 
Instrnctions wcix^ issued by tlu^ United States in 1898.^ 
The Russian prize regulations were even more stringent. 
Article 40 of the instructions of 1901, without drawing 
any distinction between enemy and neutral property, 
empowered offic.ers to destroy their prizes at sea under 
such exceptional circumstances as the bad condition or 

1 The Adaxrn (1815), 2 Doda. 48 ; 2 E. P. C. 209; the Felicity 
(1819), 2 Dods. 581; 2 E. P. C. 233; the Leumde (1855), Spinks, 

217 ; 2 E. P. 0. 473 ; Hoi. N. P. L. § 303 ; Lavvr. War, 255-9 ; Hail, 
I. L. 739. The Actwon and Felicity wer(‘. both cases of the destruc* 
tion of a vessel belonging to a subject of the enemy trading under 
a /icence granted by the Jlritish Govermnent, and therefore, provided 
he tnwled in strict conformity with the conditions of his licence and 
jiroduccd it. when required, treated on the same f(X)ting as the subject 
of a neutral state. ' 

- 0pp. L Jm ii. 548. 
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small value of the prize, risk of recapture, distance from 
a Russian port, or danger to the imperial cruiser or to 
the success of licr operations. It was expressly provided 
that an officer ‘ incurred no rosponsilrility whatever ’ 
for so acting if the captured vess(d was j’eally liable to 
confiscation and the special circumstances impe<‘atively 
demanded her destruction. In pursuance of ihese in- 
stnictions, Russian cruisers, during the Russo-Japanese 
war, sank eight neutral vessels, of vvhicli five were found 
by her own courts not to be liable to condc'mnation. 
Tlu'. Japanese regulations also allowed the destruction of 
neutral prizes in certain case's, but no case of a tlajmncsc 
captor sinking a neutral |)rizc appears to hava^ l)eon 
reported.^ » 

The Rhfimmii des prises marUmes of tlie 

Listitute of International Law, wliich, in 1882, was 
drafted so as to make no distinction between enemy and 
lU'iitral vessels,, was altci-ed in 1887 so tliat Wu) riglit to 
destroy was limited to enemy vessels.- Tlu> right of 
l)ellig('rents to sink neutral imu’chant ships was considered 
by tlic^ Fourt-h Connuittci* at the S(‘(^ond II ague* (Jon- 
fereiice. Althoiigli no agreement was reacJied, it appears 
from the discnission of the subject that the divergemje 
in practice was due to the diiTert‘nc(> in <;be gc'ographieal 
and strategic, situation of states, and that the subject 
itself was closely connected with the question of tluj free 
access of prizes to neutral ports, which was at. tlu^ time 
under consideration by the Fourth (Jommittee.*^ As 
a result of the delil)eraiions of tins convmittee it was 
provided by Hague (Convention XIII of 1 007 that a prize 
may only be brought into a neutral port on account of 
unseaworthiness, stress of weatlier, or want of fuel or 
provisions ; arid she must leave as soon as the circuiA- 

^Tak. R.J. ;m. 2 9 Ann. 200-1. 

Cl Pearce Higgins, 89 92; Hall, I. L. 454. 
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Btances justifying her entry are at, an end. Failing this 
the neutral power must release her;, as it must also do 
if the prize should enter in the absence of .these special 
circumstances.^ 

Bpt the Convention proceeds to enact in Article 23 
tliat ^ a neutral power may allow prizes to enter its ports 
and roadsteads, wliether under convoy or not, when they 
are brought there to be sequestered pending the decision 
of a prize court. It may have the prize taken to another 
of its ports.’ No obligation is im})osed upon neutral 
states to admit prizes into their ports, but they are left 
free to do so if they wish, while it is sought to establish 
that their neutrality will not l)e (•ompromis(‘d thereby. - 
M. Renault explains that tho object of tins Article is 
‘ to render rarer or to prevent the destruction of prizes k 
As, however, the delegate's were unable to agi’ce upon the 
actual ])i*ohibitiou of the latter praclice, Great Britain 
and Japan, who tliroughout opposed Ark'ch^ 23, reserved 
it on signing tlie (k)nvention ; for, except as part of 
a compromise, its ado])tion would be an abandonment 
of the British position that neutral pi‘iz(is ruust either be 
taken into tlic captor’s ports or released.^ Article 48 
of the Declaration of London now |)rovides that a captured 
neutral vessel ' must be taken into such port as is proper 
for the determination there of all questicyis cojicerning 
the validity of the capture ’. 

Outside Gi'eat. Britain the consensus yeiitkm. is in 
favour of the right to destroy neutral prize in cases of 
necessity.'^ An examination of the views expressed in 
the memoranda of the powers invited to the London 
Conference*'^ shows that all except Spain, Holland, Great 
Britain and Japan were prepared to allow destruction 

^ Articles 21 and 22. ^ Article 26. 

» Cf. Pcarco Higgins, 478 -9 ; Hall, T. L. 614 -15. 

4 Cf. Westlake, Col. Paps. 641, 661 ; qiol, Letts. 161-70. 

P. P,-Misc. Ko. 5 (1909), 99-102. 
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uadcr various coriditians. The Declaration proceeds on 
the plan of adopting as a fundamental principle the riglit 
of the neutral, to a trial before a.-prize court, but admitting 
that in exceptional emergencies, and subject to certain 
conditions, the rule of taking the vessel hi for ad judication 
may be set asided" In the ease of a vessel li,^bIo to 
condeinnation,- destruction is allowi'd if oliservance of 
tlie general rule ' would involve danger to the safety 
of the warship or to the success of tlu' opei’ations in 
Avhicli slie is engaged at tlie time ’d l>nt all ])ersons on 
board must previously be placed in safety, and all the 
sliip’s papers and other’ doeumcMts wiiidi tlu' parti(‘s 
interested consider relevant for thi^ juirjrosc of deciding 
on the validity of the capture must be taken on board 
the warship.''’ 

The captor is bound at the outset to satisfy t he jirize 
court that the alleged necessity really existed; if he 
fails, he is precluded from raising the question wlahher 
the ca])turc itself was valid, and must comj)ensat(‘ the 
parties interested in the sunken vessel and tlie goods 
she was earryirig,’’ Sliould the decision on th{> quc'sl ion 
of necessity he in the captor’s favour, the court must 
then pro(*eed to try the furtlKu;- question wlu'tlier ilui 
scizui’e was jus titled by intei-national law ; if this |)oint 
is decided in the negative, the captor will liave to jray 
compensation to the parties intei‘(‘sted in ])laec of the 
restitution to wliich they would have been entitled had 

^ Ariiclo 48. 

i. e. when she has forcibly rcsisl od search, or wlicn more tlian 
half tier cargo is contraband (cf. infra, p. 249), 

OoinprorncUre ki fs^curiU'; as Sir Edward iiointed out in llic 
House of Commons on March 28, 1911 (23 HanHard, 1118), t he English 
translation of these words has in clTcct been recognized as acenrate 
by the whole Conference, since the Rej^ort declares (?. 1’. Misc. No. 4^ 
(1009), 56) that ‘it. was understood that the phrase com])rome{lrf' la 
^ f^^curite was synonymons with mritre. cn danger U mvirry and nught 
be translated into English hyp involve, (huger" (infra, A|)p. A, p. 273). 

^ Article 40. ® Article 50. Article 51. 
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the vessel not been destroyedv^ If innocent neutral 
goods laavc been destroyed with the ship, their owner is 
entitled to compensation in any event.^ 

Article 9 of the Italian Decree October 13, 1911, 
provided that, if tlie observance of the direction to take 
the captured ship or goods into port might compromise 
tlie safety of the capturing vessel or tlie success of the 
warlike operations in which slu' was engaged, the com- 
mander should have tlie faculty of destroying the prize, 
after having provided for tlic safety of the persons, 
papers, and documents on board and of everytliing else 
whicb might be material to arriving at a decision as to 
the legality of tlie prize.*^ 

Cracticio In order to remove the great inconvenience to neutral 
resulting from tlie detention of vessels carrying 
contraliand, a large number of treaties established tlie 
practice b(>twe(ni certain nations of allowing a neutral 
vessel to pun*liase the free continuance of lier voyage 
at the pric(5 of abandoning to the bc^lligerent whatever 
contraliand goods she had on lioard, provided they were 
not greater in quantity than the captor could conveniently 
accommodates ** This rule was also followed by the 
(Jonfederatc States during the American civil war ; and 
some writers,such as Bluntschli/ Calvo/huid Uautefeuille,’^ 
liave endeavoured to elevate the practici? into a neutral 
right, existing even in the absence of treaty. (3rtolan, 
however, is more cautious,^ while Kleen condemns the 

1 Article 52. 2 Article 53, ^ Bare. T. I. War, 125. 

‘ Kleen, Coiit. 202 -6; Neut. i, 448 51 ; Kiojld, Dft. 562 -3; Ta^dor, 
1. L. 745-6 ; Hall, 1. h. 664 5 ; Ath. Jones, 387-9. Art. 7 of the treaty 
concluded at Loudon on J4eceraber 1, .\674, between England and 
Holland, provided tliat if a part only of the lading should consist of 
contraband and tlie master of the ship should be willing to deliver 
them to the captor, the ship should not be taken into port, but be 
eullowcd to proceed on her course with the rest of her cargo (ChaJ. i. 181 ; 
Hum. Vil. i. 282). 

^ I). 1. § 810 (p. 472). 1). 1. § 2779. 

^ Neut. Tit. xiii, chap, i, sec. 1, § 1 (fol. hi. 246). 

® iiit. ii. 195. 
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practice as prejudicial to neutral interests.^' Although 
Great Britain has been 'a party to some of the treaties 
which make this concession to the neutral carrier, she 
has, as a general rule, objected to the practice of ‘ breaking 
bulk ’ and* has insisted upon the vessel being brought 
before a prize court in every case.*^ » 

The very fact that special conventions have been^ 
required to establish this pnxcti(*c betw(‘(Ui the respective 
parties proves that the neutral carrier is not endowed 
by the general law of nations with any sucli right to 
proceed as against the captor. Moreover, llio practice 
Is attended with considerable dilliculty. ‘ As tlie ca,ptor 
must still take tlie cargo into |)ort and submit it to 
adjudication,’ observes Dana/ ‘ and as tlie neutral 
carrier cannot bind the owner of the supposed contraband 
not to claim it in court, ^ the captor is entitled, for Jiis 
protection, to the usual evidence of the sinp's papers and 
whatever other, evidence induced liim to make the 
capture, as well as to the examination on oath of the 
master and supercargo of the vessel. It may not be 
possible or ci^nvenient to dcitacJi all these pa-pers and 
deliver them to the captor ; and certainly t ho testimony 
of the persons on board cannot be talvcn at si^a in the 
manner required by law.’ In the face of these difliculties 
he is inclined to think tliat even the treaties could only 
apply to cases in which ‘ there is a capacity in the neutral 
vessel to insure the captor against a claim to the goods 
In the scheme, however, for a Eeglement des prim 
rnaritimes adopted by the Institute of International Law 
at Turin in 1882, anc\ reaffirmed at tlie session at Heideh 

1 Cont. 205 and n. , 

2 Hoi. N. 1 \ L. § 81 ; 0pp. I, L. ii. 513. 

® Wheat. Dana, n. 230 (p. 665). * 

* Where the alleged contraband is tixe property of the owner of the 
ship, a voluntary surrender on his part would not affect the rights of 
others, and if such {iurrendev was accepted by the captor, no further 
difficulty would arise. 
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berg in 1887, it is provided that ‘ le navire arrete pour 
eanse de contrebande dc guerre pent continuer sa route, 
si sa cargaison ne se compose pas exclusivement, ou en 
n)ajeure partie, de contrebande de guerre, et que le 
patron soit pret livrer ccllc-ci au navire dii' belligerant 
et que 4e dechargement puisse avoir lieu sans obstacle 
scion Tavis du commandant du croiseur At the Naval 
Conference of 1908-1) Ausiria-Hungary proposed that 
a neutral vessel carrying contraband should be given the 
right to proceed on her way without further molestation 
if the juaster wa>s ready to hand the contraband over to 
the captor on the spot, while she required a subsequent 
dccivsion of a prize court either to validate the transaction 
or to decree compensation if tlie captor aated wrongfully 
In this form, ho weaver, tlie proposal did not meet with 
general support, and the matter was finally settled by 
And by Article 44 of the Declaration of London, which provides 
claration ^ v(^ssel not hcT'self liable to condom n|?-ti:on on account 
oflx)n(]oii, proportion of ccmtrabaiid on board may, when the 

circumstances permit, be allovvc'd to continue her voyage 
if tlie master is willing to hand over the contraband to 
tlie belligerent warship. But, as is clear fiom the Report, 
this can only be done by mutual (.*onsent. There is no 
obligation, under this article, on either the master to 
deliver or tlie captor to accept the goods, and in ordinary 
cases cither party can insist on the vessel being taken 
in for adjudication in the usual way. 

The captor is given unconditional permission to destroy 
the contraband goods tlius handed over to liim ; but he 
must enter their delivery on the logbook of the vessel 
stopped, and the master must give him duly certified 
copies of all rflevant papers. The case will then have 
to be referred to a prize court, and it is assumed that 
compensation would have to be paid under Article 04 if, 

1 § 33 {9, Ann. (1888), 225) ^ 4 97 ^ 
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after the goods had been destroyed, it was held that 
there was no justification for their seizure^ 

By ^urtue of Article 54, where the vessel licrsolf is not Wlien 
liable to condemnation and tlie circumstances are su(‘h 
tliat to take her into port for adjudication would involve 
danger to the safety of the capturing ship or* to the ^ - 

success of the oj)erations in which sfie is engaged at tluvovor. 
time, the captor lias tlie right, to demand the handing 
over, or to proceed himself to the destruction, of any 
goods liable to condemnation found on board llu^ vesstvl. 

He must enter the goods surrendered or destroyed in the 
logbook of the vessel stopped, and must obtain duly 
(xvrtified copies of all relevant papers, so tliat the hgality 
of his action m4y subsecpiently be tested before a yirize 
court. When the goods have been lianded over or 
destroyed and the formalities duly carried out, the 
master must be allowed to continue his voyage. Prior 
to any docision *respe(;ting the validity of tlie jirize, the 
captor must establish, as in the case of the destruction 
of the vessel, that ho only acted in the face of an excc})- 
tional necessiW of the iiaturc above mentioned. If he 
fails to do this, he mnst compensate the parties interested, 
and no examination is to be made of the question whether 
the capture was valid or not. He must also, of (course, 
pay compensation when the capture is subsequently held 
to be invalid, although the cireumstances justified the 
destruction. The action authorized by this Article is 
a distinct innovation in the law of contraband, but it is 
onl}^ a logical consequence of the admission of the right 
to destroy neutral vessels under Article 49.- 

^ Bentwich aaya that the articlca handed over under Article 44 are 
properly regarded ass the alisolute property of tht^ captor, and that 
‘ where the handing over of the contraband is voluirtarily done by tl^ 
master of the neutral vessel, it will not be necessary for the captor to 
j ustify his action ’ (Decl. 83, 102 ). But he i.s clearly wrong ; see B. F. Misc. 

No. 4 (1909), 52, 97 ;* infra, App. A, p. 271 ; and of. l)esp. D. 1. 1294--5. 

* Cf. P. P. Misc. No. 4 (1909), 99. 
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Article 7 of the Italian Decree of October 13, 1911, 
provided that if the contraband articles constituted a 
small part of the cargo, the naval commanders could, if 
they thought fit, receive such articles in deposit, making 
an entry to that effect in the ship’s log or, failing that, 
issuing ti declaration to that effect, and then permit the 
vessel freely to continue her voyaged 

In the present war of l,914r-ir) Gcrmaiw has taken 
repeated advantage of the provisions of the Declaration 
of London which permit the destruction of neutral prizes. 
In September, 1914, the Karlsruhe sank the Dutch vessel 
Maria, bound from California with a ckargo of wheat 
consigned to Dublin and Ikdfast. Subsecpiently the 
Kronprmz Wilhelm sank tlie Norwegian*’ ship SemanfM, 
also bound for the United Kingdom with a cargo of grain.'^ 
In January, 1915, the captain of th(^ Prinz Eitel Friedrich 
ordered the destnudion of a cargo of 5,200 tons of wheat 
carri(jd by the American sailing vessel William P. Frye-; 
but as this was not done fast enough to please him, he 
sank the ship, in spite of tlie treaty of 1828.^^ 

3. Prize Courts 

In very early times the admiral of a fleet of belligerent 
cruisers determined summarily by an inspection of the 
ship’s papers, and an examination of the persons on 
board the captured ship, whether tlie vessel with her 
cargo should be confiscated as prize, or bo allowed to 
pursue her voyage. There is little or no evidence that 
the admiralty court was, before the sixteenth century, 
of any considerable use as a prize ^tribunal. Previously 
to 1585 the only remedy for one whose ship or goods 
had been wrongly seized was to petition the king or 
ifouncil for redress ; whereupon the admiral, or his judge, 

^ Bare. T. I. War, 124. ® Tlie^Times, February 22, 1915. 

® Id. Mafch 12 and August 6, 1915; supra, pp. 101-2, 
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or Bpecial commissioners, were directed to issue process 
and determine the matter. By Order in Ooiinoil in 1585 
it was decreed that thenceforth all prizes should be 
brought in for adjudication.^ Eventually it became the Esfcablirth- 
recognized customary rule tJiat in time of war ^tho 
admiralty of maritime belligerents should lie obliged to 
set up tribunals for the purpose of deciding upon the 
validity of the captures made by their cruisers.- These ' 
tribunals are called Prize Courts. 

' It is the duty of the judge’, said Lord f^itowell in the Natumof 
Mwria,^ referring to tlie (iharactor of the jurisdiction 
of his court, ‘ to administer that justice which, the law 
of nations holds out, witliout distinction* to inde})endont 
states, some happening to be neutral, and some to be 
belligerent. The seat of judicial authority is indeed 
locally here, in the belligerent country ; but the law 
itself has no locality. The person who sits here is to 
determine this question exaetly as lie would determine 
the same question if sitting at Stocklioliu ; asserting no 
pretension on the part of Great ]^>ritain that/ he would 
not allow to fjjweden.’ Not jnany years later, however, 

Lord Stowell had to admit that tiio King in Council 
possessed legislative ])owers over the prize court and 
might issue orders and instructions whi(;h it was bound 
to obey and enforce. Tliis situalion he coul(.l only 
reconcile with his former position by saying tliat the 
court would assume that the Orders of Die King in 
Council were in accord with established international 
law.'^ 

^ Twiss, Coat. Voy. (If Marsden ia 67 Naiit. Mag, (1898), 388; 
and in 24 E. H. R. (19p9), 675, 681. 

a 0pp. I. L. ii. 239. 

^ (1799), 1 C. Rob. 340; 1 E. P. 0. 152; and tf. the Flad Oyen 
(1799), 1 (1 Rob. .135; 1 E. P.Cl 78; and Reddie, i. 21-2; and 
Report of the British Commissioners of January 18, 1753 (Martens, 

0.(1 ii. 50, 67-8; Baty, P.L. 119, 131). 

* The Fox and otmra (1811), Edw. 311 ; 2 E. P. C. 61. 
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In principle a prize court is not an international but 
a national court and the law it administers is municipal. 
Tlie sources of that law may be the customs which prevail 
among civilized nations, but the judge refers to these, 
not because such nations have commanded him so to do, 
but be(;aiise he has been authorized so to do by the state 
of which he is the judge. If his state should pass a 
statute contrary to tluj general customs of civilized 
nations, he would be bound to follow it.^ All modern 
aiitliorities enipliasizc this fact , and it was for this reason 
that it was sought at the Second Hague Conference in 
1007 to come to an agreement for tlie establishment of 
an International Prize Court to which neutrals might 
appeal from the national prize courts of the belligerents.^ 
But no power whose interests are largely bound up with 
conimerce overseas can consent to tlie election of such 
a court until the maiji principles and fundamental rules 
by wlvich its decisions will be guided hvive been settled 
beyond dispute.'^ 

Prior to tlje American civil war it was considered to 
be an established rule of prize })rocedurp that in the 
decision of a case tlie evidence, whether to acquit or 

1 M/line, LL. 96; Westlake, LL. ii. :U7™I8; 0|)p. T.L. ii. 240; 
Moore, Dig. \ii. 048 51 ; (<ruy, JSature and ^Sources of Law, 122-3 ; 
Westkike in 22 L. (j>. R. 24 ; Col. Paps. 516-17 ; the Zmnora (1915), 
3l L. R. 513. linder Elizabeth, and long afterwards, the judge 
of Iho Eiigiisli Adjuiralty Court decided in accordance with the 
directions reeeived from the Privy Council, to which he frequently 
referred (MonsoiCs Tracts, i. 274). In order to bo binding on neutral 
states, the d(?cisioii of the prize court of the captor must be in accor- 
dance w'ith the recognized ])rinciples of international law (of. P. P. 
Russia, No. 1 (1905), 9-10; and Borchard in 9 A. J. (1015), 139, 141). 

2 Westlake, Col Paps. 550-1 ; Hoi Letts, 171, 183 4. 

^ Cf. Lawr. Prin. 50; Westlake, Col. Paps. 551-2. The scheme 
adopted by the Conference of 1907 laid down tbc international 
court sliould apply in the first place any rule ‘ provided for by a con- 
vention in force between the capturing belligerent and the Power 
v^nich, or a subject of which, is a party to the sujt, and, in default 
of sucli, the rules of international law. If no generally recognized rule 
exists, the court decides according to thcvgeneral principles of justice 
and equity ’ (12 H. C. 1007, Art. 7; cf. Hoi Letts. 172, 174, 177-0). 
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condemn the ship, nuist come, in the first- instance, from Former 
the ship’s papei’s and the primary depositions of the American 
master and crew ; the (?aj)tors were not, ex(;ept under 
circumstances of stispicion arising from the primary 
evidence, entitled to adduce any cxirinsic evideiicjt^ in 
opposition. It was only if the papers and depositions 
obtained from the slii}) were unsatisfactory that any^ 
further evidence could be ailduced. In that ease it was 
not the captor who adduced it , but the (laimant, who 
w'as allowed by indulgence to exe.iise himself, and on 
whom the burden of proof then rested.^ During the 
American civil war, however, it was found impossible to 
adhere strictly to tliis rule* in cas(Ns (U)nneeted wilJi the 
iip])lication of the doctrine of continuous vo}^ag<^ Avherc 
it was necessary to ])rove the actual iniiMition of the 
exporter.''^ Russia contend(Hl in 1904 tliat tlu^ owners misrilau 
of the (japtured (*argo must [)rov(‘- tlrat no port of it Ii^k^ 
might ev^entiially come to the hands of the (memy’s 
forces/^ ‘ The principle that the burden of {)roof should 
always be imposed ui)on the ca|)t()r’, said Sir Edward 
Grey,"^ ‘ has usually been admitted as a theory. In 
practice, however, it has almost always Ix'cn otlicrwise, 
and any student of the pilze court (h'cisiuns of the f)ast 
or even of modern wars will find that goods seldom Present 
escape condemnation unless their owner was in a ])osition 
to prove that tlieir destination was ijuiocent.’ Ry tlic 
Prize Court Rules, 1914, the former British practice as to 
what evidence may be tendered has been eni irely changed.'^ 

1 The Haahfi (1805), fi C. Rob. 54; I E. P.C. 524; tlio Mm. 
and Fanny (1856), Spinks, 322; 10 Moore, P.C. 491; 2 E. P. (J. 

537 ; Twiss, Cont. Voy. *8, 10, 18; Story, 17-19, 53; Baty, P. L. 

46^8, 50-4, 72 ; Heporiof British Co;nmissiouers of January 18, 1753 
(Martens, C. C. ii. 48~9 ; Bat}^ P. L. 117-18). 

2 Twiss, Cont. Voy. 18-22.*^ ^ ^ MooVo, Dig. vii. 691. 

^ In his reply ,to the United States Note of Deeeiiiber 28, 1914 
(The Times^ February 18, 1915 ; cf. Bentwicli, Decl. 71 ; and in 9 A. J. 

(1915), 383). . , • 

® Tiverton, 91 ; Jurist in 40 L. M. and R. (1914), 71 *2. 
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Tn order to protect innocent traders as much as possible, 
it has always been the practice of British prize courts 
to award compensation to the neutral merchant by 
condemning the captor in damages and costs when the 
lattqr ftiiled to make out any case against a prize brought 
in for V‘arrying contraband and there were no good 
^grounds for tlie seizure.^ But no such definite obligation 
to compensate injured iieuti;als was generally recognized 
on the Continent,^ with the result that the only means 
of obtaining u*edress for unjustifiable ca])tures was by 
a resort to diplomatics pressure. Similar pressure was 
also necessaiy to secairc compensation when, as happened 
several times during the South Afri(;an and Russo- 
JapanCfSe wars, the prize was released by order of the 
executive government without being brought before 
a prize court. 

Among the questions arising out of the law of contra- 
band submitted by the British Government to the 
powers invited to the Naval (Conference were the rules 
with regard to compensation wliero vessels have been 
seized but have been found in fact to be^carrying only 
innocent cargo. Gbservations on the subject were made 
in the Memoranda of all the powers, except the United 
States, from wliich it appeared that when a capture was 
in every respect unjustifiable, (jompensation ought to be 
paid to the injured parties. Article 64 of the Declaration 
accordingly provides that if the capture of a vessel or of 
goods is not upheld by the prize court, or if the prize is 
released without any judgement being given, the parties 
interested have the right to compensation, unless there 
were good reasons for capl^uring tlie vessel or goods. 

The Nancy (1800), 3C. Rob, 122; the Margaret (1810), 1 Act. 333; 
2 E. P. C. 113; 0pp. I. L. ii. 507 ; Report of Jkitish Commissioners 
of January 18, 1753 (Martens, C. 0. ii. 49 h Baty, P. L. 118). 

2 Kleen, Neut. ii. 715-20 ; Desp. D. I. 1156-60.' 
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To give full effect to this provision, Sec. 21 of the Naval 
Prize Bill introduced into tlie House of Coinmons in 1010 ^ 
provided that where a ship had been taken as a prize, 
a prize court might award compensation in re>spect of tlic 
capture notwithstanding that tlu^ ship had been re]e(\sed, 
whether before or after the institution of any procKHnlings 
in the court in relation to the ship. The British Prize Biitfsh 
Court Rules now contain provisions, aiul (vreate tlio court * 
necessary procedure, for securing compensation to neutral 
ships detained and not brouglit into court.'^, 

On July lb, 1915, the American Ambassador in London 
notified Sir Edward (Irey^ that tlio United States could 
not recognize the validity of proceedings* taken in British 
prize courts under restraiJits imposed ])y thc^ municipal 
law of Groat Britain in derogation of the rights of American 
citizens. In Iris reply of July 31 Sir Edward Gn^y 
pointed out that under Ameiican as well as English 
prize law priz’Ci r;ourts are in tlio first instance subject to 
the instructions of tticir own sovei-eign. Ho rt'iorred at 
length to the judgement of Lord Stow ell in the FoxJ^ 
recently adopted by Sir Samuel Evans, 1\, in t he Zaviora;^ 
and he concluded by making an offer tluit (pieslions of 
alleged variance between (he decisions of Britisli prize 
courts and international law should l>o subjectr'd to re- 
view by an international tribunal.'^ 

^ Bent. Deck 174 ; svijira, p. 10, n. 5. - Orclor v, rule 2. 

Supra, p. 215, n. 4. ^ Suprn., p. 210, Ji. 1. 

^ The Times, August 4, 1915. Cf. Bukhviii in 9 A. -1. (1915), 297-504 ; 
the institution of an Anglo-American ju-i/.c Irihunal to (J(vvl witli cases 
arising out of the war of 1914 15 was also suggested hy Sir John 
Macdonell in the Nation. 
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1. In tue Case op the 0\VNE^^ op the Contraband 
Goods 

A 

As we have already seen,’^ some of ilie earlier con- 
ventions that recognized the distinction between contra- 
band and non-contraband goods, such as the treaty of 
neutrality of 1522 between Francis 1 and jhe Archdiichess 
Margaret - and Henry IV’s letters of iKuitrality of 1596 
to Charles of Lorraine,'^ expressly Btipiilaied that the 
neutral sovereign should himself punish those of his 
subjects who supplied the enemy witli objects of the for- 
bidden class. The treaty of 1370 between England and 
Flanders provided that in addition to such punisliment 
the noxious goods should be forfeited to the injured 
belligerent;^ Similar provisions were also contained in 
some of the treaties concluded during the seventeenth 
century. Thus Article 13 of the convention of July 31, 
1667, between Great Britain and Holland,^ declared that 
those who should wittingly and willingly act, commit, 

^ Supra, p, 48. - Duiii. IV. i. 380. 

® Dum. V. i. 527. 

* Et, se autres arniures on aucuno autre chose sc trouvra estre fait 
au contrake dcs jioinz avant touches, par aiicuns du paiis de Flandjcs 
ou autres subgea dudit contp, la puiiissenient de ieura corps et bona 
sera et appartiendra audit monsieur de Elgtndres. Et la fourfaiture 
de bons, marchandises, vitailles, armures et artilleries des ennemis, 
ou ainsi ainene as ennemis, dont monsieur ‘^de Elandres aura la 
cognoissance, appartiendra au roi dessusdit : lesqiielles fourfaituras 
^ront baillez et delivrces a une persono, illucqucs depute de par 
le roi, aians jxiissauce, de par lui, de les rechevoir, aelori la fourine du 
caucion pour y garder son droit et iirolit (Rym. HI. ii. 172 ; Nys, D. I, 
iii. 630; Westlake, I.L. ii. 198). 

^ Chal 1^33 ; Dum. VII. i. 44. 
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attenipt or advise contrary to its provisions sliould bo 
judged enemies of both parties and should be punished 
as traitors there where the oiTence sliould be committed, 
and further that the contraband articles should bo 
‘ confiscate and forfeited to that party where the persons 
offending shall be By th(i treaty concluded three 
years later (July 11, 1070) between Charles II and 
Christian V of Denmark/ the two kings muf ually und<?r-^ 
took not to suffer any provisions of war’, as soldiers, 
arms, engines, guns, ships or other nec(‘s,;^arios of war 
to bo furnislied liy tbeir subjc'cts to the enemies of the 
other ; but if the subjects of either prince should pre- 
sume to act contrary thereunto, then that king wimse 
subjects should have so done should be obliged to proceed 
against them with the higlicst severity as against, sedit ious 
persons and breakers of the league. 

In the absence of any such special convention, however, (V»ufjsca- 
it had become ^the general practice by the sixtoentli 
century for a belligerent to eonfiseato as ]:)riz(' of war 
any prohibited merchandise that lie might intercept on g‘‘Moral 
its way to Ijifj enemy.- England and Holland almost/ 
invariably followed tliis rule ; but the French ordinance 
of 1543, wlii(;h Francis I forbade his a.lli(^s and con- 
federates to transport munitions of war to his enemies, 
only allowed such munitions to be retained subject to 
the payment of a fair price to he fixed by tla^ admiral 
or his lieutenant. A similar provision ^vas made in the 
ordinance of 1584.'^ Wilhelrnus Matbiao, the autlior of 
the Libellus de hello ivslo et licito, publislied at Antwerp 
in 1514, was of opinion that if there was simply a desire 
to trade with the, enemy on /he part of neutral mer- 
chants, a belligerent wa^s only justified in intercepting the 

1 Chal. i. 79 ; Bum. Vlf. i. m ( Art. 3). 

- Kleen, Cent. 108-9 ; Owen, War, 158 9. 

» Nys, a M. 37 ; Desp. D. I. 1261 ; supra, p. 34, ji. 4. 
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conveyance of the goods. Confiscation should not follow 
unless there was an actual intention to assist the enemy 
No such distinction was made by Gentilis, who recognizes 
a liability to confiscation in every case and vspeaks of the 
piiryshmcnt suffered by the owiuT of the contraband 
goods in their loss.'^ Grotiiis also assumes the liability 
of tJie contraband goods to forfeiture, except in the case 
of articles andpUis usus when tlie neutral carrier has no 
knowledge of the need of the captor to intercept them 
and of the justice of his cause.-^ 

A similar assumption of the general liability of articles 
of contraband to confiscation is made by Zouch, writing 
in the middle of the seventeenth century;'^ and this 
penalty was expressly adopted as the rule of the French 
{iracdice by the Marine Ordinance of Louis XIV of 1681 
and the Refjlernmt of duly 23, 1704.*^ Molloy, who, in 
1682, published an English translation of the De lure 
i/aritimo el Navali of liOccenius, says, that when the 
prohibited goods are seized, ‘ whether they give the 
captor a rigid of property, or a right by retention to 
compel that neuter nation to give caution, for the future, 
by hostages or pledges, not to supply the enemy, may 
be a question. . . , Most certain, if a neuter nation hath 
had notice of the war, and caution given them (as is 
usual) not to supply the enemy with counterband goods, 
as they call them, if such bo the case, the prize is become 
absolutely the captors.’ ® That it was the general 
practice to confiscate the contraband goods is recognized 
by the provisions of the treaties of tlie latter half of the 
seventeenth century, the special object of many of which 


^ Nys, Orig. 120. 

“ IlLs]). Adv. 'bk'. i. chap. 20 ; l)e iure belli, bk. i. chap. 22. 

Do iure belli et pacis, bk. iii, chap, i, § 5 (cf.,supra, p. 112). 
* lu7;is et; iudicii fecialis, pi. ii, cha}). viii, §§ 7-'9. 

^ Kloeri, Cont. 199 ; Wheat. Hist. 1S4. 

® Bk. I, chap, i, § 25 (pp. 20-1). 
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was to secure immuiiitj^ for the vessel and the innocent 
part of the cargo. Thus the treaty of May 10, 1655, 
between Louis XIV and the Hanse towns, ^ stipulated 
in Article 2, ^ s'il se troiivait desdites eontrebandes »sur 
des vaisseaux desdits habitans chargez a cueuillettp eri 
un ou plusieurs lieiix, elles seront contisquees 2 >umnent et 
simplemeht\ In Article 20 of the treaty of cornmerGe 
concluded at Utrecht in 1713 between Great Britain aiuf 
France, it was provided that the <;ontrabarid goods 
‘ shall not be sold, exchanged, or otherwis^p alienated in 
any manner whatever, until a regular proceeding, accord- 
ing to the laws and customs, against tlic pi/ohibited 
goods, and until they shall liavo been edrulemiied by the 
respective judge*^^ of the admiralty \ 

Heincccivis, who wrote liis trealise De Navibus ob Hoineo- 
vecturmn vetilarum Mercium Ckmimusis in 1721, assumes 
witliout question the liability of the contralaind (‘argo to 
confiscation.'^’ Pynkerslioek, whose Quaesliories Juris JJynkcrs* 
I^nblici was published in 1737, says definitely that contra- ‘ 
band goods arc subject to condemnation : ‘ Quicipiid non 
licet {sc, ami^is ad liostes nostros advehere) si amicus 
deprehendat, optimo iure piiblicatur, ct co solo absolvilaxr 
poena mittentis amici.’ Vattel, wilting in 1758, adds Vattel. 
his authority to the same opinion in a closely reasoned 
paragraph. ‘ In order to prevent tlie transport of con- 
traband goods to the enemy, must one limit oneself’, 
he says, ‘ to detaining or seizing them on payment of their 
value to the owner, or is it allowable to confisf^ate them ? 

But simply to stop such goods would generally prove an 
ineffectual relief, especially at sea, where it is impossible 
to out off all megnis of approach to the enemy’s ports. 

The expedient is therefore adopted of confiscating every 
article of contraband tliat can be captured, in order th^ 


1 Dum. VL ii. 108. 
3 Chap. ii. §§ 3-6. 


2 Dum. Vlll. i. 349 ; Chal. i. 406. 
4 Bk. i, chap. 10 {p. 76).; 
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the fear of loss may operate as a check upon the avidity 
for gain, and deter the neutral merchant from supplying 
the enemy with these things. . . . Such appears to be the 
generally established custom of Europe at the present 
time after several variations, as may be seen . . . from 
the ordinances of the kings of France of 1543 and 1584, 
which only allowed the French to seize the contraband 
goods and keep tliem on paying their value.’ He then 
proceeds to demonstrate that the practice of confiscation 
is far more jjgrceable to the mutual duties of nations, 
and more adapt(‘d to the preservation of their rights.^ 
Some thirty years later George b'rcdcric de Martens states 
tills rule to be the establislied law of l^urope.- 
In strictness, therefore, all (‘ontral^ind goods arc 
subject to c()nfis(.‘ation by tlie law of nations, whether 
they come under that (axte^gory through their owm nature 
or through a special destination to warlike use. Those 
nations w^hicii in early times sought exemption from 
forfoitiire never claimed it upon grounds peculiar to any 
particular description of contraband, but for general 
reasons, embracing all cases of contraband wliatsoever.^ 
In eonsequenee, liowever, of the protests made by neutrals 
against the seizure of corn cargoes alk^ged to be destined 
for Spain, Elizabeth, tow^ards the close of her reign, 
adopted the practice of buying mch corn and using it 
for tlie supply of tier ships. The vessel by which it was 
carried and the unprohibited goods were restored ; but 
in a case in 1599 no freight was paid, since, as the queen 
said, slie might have condemned the goods. In the 
seventeenth century it was not umisual for belligerents, 
if pow’^erful at sea, to assert and exercise a right of pre- 
emption over a. variety of articles, if intercepted on the 

^ Droit des Cons, bk. Ill, cliap. \ ii, § U 3. 

“ Precis, bk. VllI, chap, vii, § 319 {vol. ii. 267). 

Wheat. x\tlav, 662. < 

^ Marsden in 24 E. H. R, (1909), 694. 
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ocean, witlioiifc iicceissarily coiisideriug them to be con- 
traband. l’'he destination of such things was not 
always, though usually, for the encniy, and tiiey were 
not always, but more often, things of peaceful as well as 
warlike usc!^ 

rowards the end of the eigliteentli century Great British 
Britain adopted a mitigation of the strict belligerent 
right of forieilure in favour of naval stones and ])rovisions, 
when the native products of the exporting eountry, by 
subjecting goods (jf that character destined ^to tlie enemy 
to pre-emption only, which meant purchase of tJie 
merehandise at its market price, together with a reason* 
able profit, usually ealculat(Ml at. 10 p*cr cent, on the 
amount, and payment of freight to tlie jieutral carrier.- 
‘In the practice of this court’, said Lord Htowell,*^ 

‘there is a- relaxation which allows the carryitig of these 
articles {sc. [)itch and tar), being tlio produce of the 
claimant’s coiinliy ; as it has been deemed a liarsh 
exercise of a belligerent rigid to prohibits the carriag(' 
of these articles, whidi constitute so considerable a part 
of its native produce and ordinary (;ommcrc;e. But in 
the same })ractice this relaxation is understood with 
a condition that it may be brought in, not for confiscation, 
but for pre-enipti<jn — no unfair compromise, as it should 
seem, between the belligerent’s riglits, founded, on the 
necessities of self-defence, and the claims of the neutral 
to export his native commodities, though immediately 
subservient to the purposes of hostility.’ To entitle 
a party to tlie benefit of this rule a perfect bona fides 
on his part was required. Thus, where the destination 
^ Cf. Kleen, Neut. iit 704-15. 

2 The Sarah Okristmi (1700), 1 0.* Rob. 237; 1 H R C. 125; the 
Maria (1790), 1 C. Rob. 340; 1 K. P.C. 152; tiic Haabet (I800L 
2C.Rob, 174; 1 E .P.O. 212; Hall, I. L. 663; Kleen, Neut. ii. 704-15T 
Kennedy in 24 L. Q. R. (1008), 60; Moseley, Cont. 11 19, 01-6. 

^ In the Sa^-ah Okrisirm, isupia (1 C. Rob. at p. 241 ; 1 E. P. 0. at 
p. 126). 

* 
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was dissembled, confiscation was held to be the clear and 
necessary consequence A 

In some cases there was a tendency to assert a more 
extensive right of pre-emption, such as had been practised 
in the seventeenth century, with respect to cargoes to 
which It would have been difficult to attach any taint 
pf contraband. The right of pre-emption, it was said, 
is confined to a certain class of articles which it wx)ukl 
be to the disadvantage of a belligerent to allow to be 
transported to the enemy, but which a mitigation of 
the former law does not permit to be confiscated as 
contraband. But the claim was limited to neutral 
goods bound for an enemy’s port. ‘ I have never under- 
stood’, said Lord Stowell,^ ‘that on 'the side of the 
belligerent this claim goes beyond the (uise of cargoes 
avowedly bound for enemy’s ports^ or suspected on just 
grounds to have a concealed destination of that kind,’ 
Subsequently it became the general Rritish practice tx) 
exercise pre-emption, instead of confiscation, in respect 
of (jojidilional contraband and also in respect of sucli 
absolute contraband as is in an unmanufactured con- 
dition and the produce of the country exporting it ; but 
no express claim was made to pre-empt goods not liable 
to seizure as contraband of war,'^ 

Treaty In the treaty of commerce of 1794 between Great 
Britain and tlio United States ^ the riglit of pre-emption 
was agreed upon in order to escape ‘ the difiiculty of 
agreeing on the precise cases in whicdi alone provisions 
and other articles, not generally contraband, may be 
regarded as such On that basis compensation was 

1 The Ed^mrd (1801), 4 C. Hob. 08 ; 1 E. P.'O. 350. 

^ 111 the IJaabet^ supra, p. 225, n. 2. Cf. Moore, Dig. vii. 676-7 ; Tud. 
</ j3 ; and Kennedy in 24 L. Q. R. (1908), 69. 

^ Philliraore, iii. §§ 268-70 ; Hoi. N. P. L. 24 (§ 84), Lushington, 
in his edition of the Prize Manual (1866), stated that the penalty for 
carrying contraband goods is their confiscation (§ 187), ' and contained 
no instrueVons on the subject of pre-emption. ^ 8upra, p. 122, 
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granted to American owner, s of ve,ssoI,s and cargoes 
seized under the Orders in Council of 1793 and 1795 
by the mixed comiuission appointed under Article 7 of 
the treaty.^ Pre-emption wa.s also stipulated for iii 
re,spect of certain commodities in tiie treaty of duly 25, 
1803, between Great Britain and Sweden.- • 

Certain* treaties between the Cnited States and Prussia 
at the end of the eighteenth and the beginning of tlie 
nineteenth centuries, as we have jireviously scxmi,*^ imposed 
temporary detention or pre-emption as the^ only p(Huilty 
for the carriage of contraband. Article J3 of the tri^aties 
of 1785 and 1799, wliicii the ti'caty of 1828 declared to be 
still in force, provided that in the cii^c of i)ne of the 
contracting parties being engaged in war with any ot her 
power, to prevent all the difficidtie.s and misunderstandings 
that usually arise respecting merchandise of contra bai id, 
such as arms, ammunition and military stores of evtny kind, 
no such artictes , carried in the vessels, oi* by the subjects 
or citizens of either party, to the enemies of tlie other, 
shall be deemed contraband, so as to induce coniiscatiou 
or condemnatjon and a loss of property to individuals. 
Nevertliele,ss it shall be lawful to slop such ve.sseJs and 
articles, and to detain them for sn(*h length of time as 
the captors may think necessary to prevent the incon- 
venience or damage tliat might ensue from their pro- 
ceeding ; paying, however, a reasonable compensation 
for the loss such arrest shall occasion to the pro[)rietors ; 
and it shall further be allowcxl to use in the service of the 
captors the whole or any part of the military stores so 
detained, paying tlie, owners the full value of the same, 
to be ascertained J^y the current price at tlie place of its 
destination.' ^ 

^ Kent, 356-7 ; .Taylor, I. L. 736, 747. 

2 Kleen, Coat. 96, 123, n. 2, 201, n. ^ Supra, chap, ix, pp. 1012, 
^ Taylor, UL. 745; Maitning. 377-8; Scott, 265 ; Klccn, Coal. 
199, n, 1; Deap. D.I. 1273; Boulils, 1015-16; Hub. and King, 150 I . 

^.2 
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Thes(^ treaties with Prussia, whieh formed a unique 
exception to the conteinjjorary European j)racticc, were 
regarded by Kliiber as embodying the established law 
of the international code of Europe. He asserted, bub 
without assigning any reason, that confiscation of contra- 
band cannot be justified on principle. He arrived at 
this conclusion without any process of argument, and 
merely stated in a note that the principle was recognized 
by the American treaty of 1785 ; while he admitted that 
most of thedreaties then in existence permitted such 
confiscation.^ 'Idiosc continental j urists who , like Heflter,- 
'Calvo,=^ and Klcen,^ refused to recognize any class of 
conditional contraband , naturally loolced upon the 
British practice of pre-emption as an intensification 
rather than as a modification of the rigivts of a l)elligerent', 
since they start with assuming that it is only used with 
res})ect to non-(W)ntraband goods. But the fact that 
pre-emption has sometimes been applied, in circumstances 
when the articles seized could not rightly be regarded 
as contraband does not prevent its application to mer- 
chandise tliat is really contraband, which an such a case 
must be considered to be lightly dealt witln 

Heffter seems to admit that pr(>-em[)tion may bo 
permitted on [)ayment not mciely of ordinary mercantile 
profit, but of such profit as would probably have been 
realized if the voyage had Ijeeii completed. Ortolan 
understands the theory of tlie British practice, but is 
debarred by his views as to the proper definition of 
contraband from recognizing any occasions on wliich it 
could be exercised.^ Bluntschli would make the full 

^ Droit (les gens mod. §§ 288-9. ‘ In the. absence of treaties 

he says, ‘ the natural riglit of nations, wliieh establishes complete 
liberty of commeice, is in force, and all mere liandise ought to be 
^ne.sumed free ’. Lebeau (Code des prises, i. Introd^ xix.) and Jouffroy 
(Droit nia-ritimo, 8) also contended that the whole law of contraband 
l esicd uj)on convention ; and cf. Bonfils,4012. , 

D, L H94-5 (§ IGl). » D. I. §§2790 5. 

^ Cent. 200-2. ^ Kegles hit. ii. 202-9. 
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penalty of confiscation dependent upon the motive of the 
neutral trader. ‘ Contrebande de guerre he says, ‘ no 
pout etre confisqiiee cpie lorsque les noutres pretent 
secours et assistance a radversaire, e'est-a-dire lorsqii'ils 
agissent on cnneinis ; la saisie iie pourra avoir lieu lorsque 
les neutres font siinplernent du m^ooe.’ I'o use ‘liis own 
example, if coal is found on its way to a ])ort where 
a belligert*nt fleet is at anchor, it may l )0 detaiiu'd oii 
compensation being made to the ow iiei' ; but it cannot 
be confiscated unless tlu^ intention of (h'liveiing it to the 
enemy’s flcc^t can l)e ])roved. Me is silent as to any 
different rule l)eing applied to muuitions of war, and does 
not state where tfio autliority for this doctrine is to be 
found. ^ Tlie rules adopted by tlie Institute of Ijiter- nuU> 
national Law in LSOh, as we have alrc'ady seen,- w hile by nil 
recognizing five catcgorif\s of absolute contraband, for 
which the penalty of confiscation was presci’ibed. and ufitionai 

■ * . . . Liivv. 

condcnining th^ docti*ine of c'onditional contraband, 
reserved to a belligerent tlu^ rigiit to seize, on ])ayment 
of an equitable indemnity, ' those articles w liieli, Ireing 
on their way, to a port of Iiis adversary, w'ould serve 
equally for warlike and peaceful purposes The Tnst it uto (bn 

also laid down the j)rincipl(i tliat carriages of (s)ntral)and 
goods cornmenccsl bcTore the outhreak of w'ar aiul w itiiout 
necessary knoAvledge of its imminence was not juinishable.'^ of o a- 
It is only C'juitable that if a vessel sailed l)efore the 
outbreak of war and wais ^seized Ix'forc slu'. could ac([uirc 
knowledge of it, confiscation of the noxious articles 
should not take; place. ^ 

^ Droit int. cod. §§ 806 and SI I ; and of. Klccn, C 'ont. UO, n. 

2 Supra, p. 130 ; in Ann. (1806), 2;i0-L 
§ 10 (15 Ann. (18t/6), 2:1.3). 

In Jurgan v. Logan (1667, 1 Stair, 477 ; Tin^. 089) it was held 
that goods should not be treated as contraband, even though destin%l 
to a hostile port, 'if they were innocently shipped on board a ves-sol » 
wdiich sailed in bona 6do ign/jrance of tlio wnr. (*f. 0|)p. I. D. ii. 512 ; 

Klcen, Cent. '*202, h. ; Xeut. i. 4.36-7; Desp. 1). 1. 127:3, 1205 -6; 

Bonfils, 1012, and n. (2). 
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With reference to the penalty, the British Memorandum 
for tine Naval Conference of 1008-9 made no distinction 
between absolute and conditional contraband ; it simply 
said that ^ the contraband is liable to condemnation as 
prize The Memoranda of tlie other powers contained 
provisions to the same effect, except that x\iistria- 
Hungary was of opinion that confiscation went further 
tliaii was n(‘ccssary to prot(ict helligerent interests. In the 
observations on tlie Base de discussion it was stated that, 
whatever the^kind of eontraband, confiscation is unani- 
mously recognizcvl as the penalty now^ ap])licable.^ The 
Declaration of London aecordingl}^ enacts, in Article 30, 
that S^ontinband goods are lial)le to condemnation’. 
It makes no provision for ]>re-emption in the circumstances 
formerly allowed by Croat Britain ; Tuif , as Dr. Lawrence 
points out,- tlicre is nothing to prevent a state from 
giving su(di comi)ensation if it pleases. Gn'at Britain is 
fr('('ly exercising this milder right in tluA presenf war of 
lfLl4 15, and has paid for C(u-tain cargoes which she might 
have confiscated according to the strict letter of t he law.-^ 

Artj(‘le 43 of the Declaration ])iovides that if a vessel 
is encountered at sea while unaware of tlie outbreak of 
hostilities, or if after knowing thereof the master lias 
liad no opportunity of discliarging the contraband, the 
latter can only be condemned on paynumt of compensa- 
tion. ibider the Declaration a vessel is deemed to be 
aw^are of the existence of a state of war if she left a neutral 
port siit>sequently to the notification to the power to 
which sucli port belongs of the outbreak of hostilities, 
provided such notification was made in sufficient time, 
or if she left an enemy port after the outbreak of hostilities. 
Hague Conventfion HI of 1007 ^ makes it compulsory for 

1 P. P. ]\li.sc. No. 5 (1009), 70 3. 2 Prin. 723. 

® The Tbmia, October 30 and December 30, » 1914.* 

* Pearce Higgins, 108 -9. 
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a l)elligerent to isf^ue a deolaration of war and witho\it 
delay to give notice of the state of war to neutral powers. 
Until this is done knowledge of hostilities is not imputable 
to vsuch powers or their subjects, unless it is establislied 
beyond alUdoubt tliat they arc in fact aware of the state 
of war. Great Britain has acted strictly in ac(K)rdance 
with the terms of Article 43 in tlie present war.^ The 
Declaration applies the samo principle where tlie ve.ss(fl 
is unaware of a special declaration of contraband w hich 
applies to her cargo, o,i* w4icre the master,^ aftc'r hearing 
of it, has had no o])portunity of discliavging the noxious 
goods; Geiniany does not appear to liave followed this 
rule,-^ although she announced her aflluacnco to the 
provisions of tlje I)e(‘laration of l^ondon. 

At the pit'sent day (‘ontracts are so niadc^ l-hat the 
risk of loss through A b(' conliscation of the ('(jut ral)and 
goods is borne, as a general rule, l)y tlie Ix'lligerent. state 
w'hich. orders them. Thus, in the Russo-»la|)aneso war 
Russia had to })a,y for all d(‘Uveries of coal captured by 
the fJapanese.** 

•» 

2. In thk ('Asn of tuf Owners of the Vfsske and 
THE Remainder of the Carijo 

By the ancient law^ of Europe the penalty for engaging 
in contraband trade generally involved tlie forhature, 
not only of the contraband goods themselves, but also 
of the ship and any other articles, howT'vcr innocevnt 
their nature, found on board at the same time.'* In 1588 
Elizabeth, as w'c have semi,'’ threatened to instruct the 
commanders of tier -ships lying upon the Spanish coast 
to ‘ impeach ’ all 8paln-bouivl vessels laden witli grain 

1 The Times, January 5, 1015; Beiitwich in J A. J. (1915), 42. 

2 The Times, November 28, 1914. Hansemanri, 46. ii. 1. 

Manning, 381-2; Kent, 362: 4’a.ylor, 1. L. 744 ; Nys, Orig. 227 ; 

Kleen, Cont..206-U ; NeuC. i. 443 -8. 

® Supra, p. 36. 


usually 
falls on 
belli- 
gernifc 
(‘OAHigneo 
of goods. 


(.’onfLsca- 
tion under 
ancient 
})racti<!0. 



Hhedon. 


(rcntilis. 


Groiiiis. 


Zoiicli, 


or any other kind of victual, if the French king should 
not comply with her request to prevent the export of 
corn from France to Spanish ports. In 1591 tlie Privy 
Council directed the restoration of unresisting vessels 
and ,the innocent part of their cargo ; l)ut 1)1'. Caesar, 
the judge of the Admiralty, complained of the inter- 
ference by the Council and ini-imates plainly that, if the 
cases had been left to his decision, both sliips and cargoes 
would, in accordance with ‘ the civill and maritime law% 
the truest and most indifferent judge between all nations 
have been condemned ; and tlie Council, in directing the 
restitution of the ships, state that it was made only by 
the queen’s graceV and not of right. In these eases and 
in another in 1599 tlie restored vessels i'*uH’ered the loss 
of freight and expenses. ^ 

‘Nec in tertio casu,’ wrote Rhoden,^ ‘ si mercos prohibit 
tas inferat magister, confiscari potmaint mcrces reliquae 
non illicitae nec eontrabandae. ... Hog tamen certum 
est, cum illicitis mercibus navim etiam in eommissum 
cadere, nam illicita vectui’a navem vehentem quocjue 
comjirehendit.’ Centilis says that tlie qiv'stion of the 
infection of contraband was debated in Iiis days, but 
was not dctei'mincd, and he liirnself does not give a definite 
opinion on the subject.^ Grotius does not particularly 
discuss the case of a ship carrying contraband, but he 
appears to have clearly distinguished between wdiat is 
lawful and what is not and to have regarded knowledge 
of the illegality of the transport as the criterion of 
liability.^ 

Zouch, writing in the middle of the, seventeenth century, 
although he does not actually state the, usage of liis own 
country at tiro time, w^as evidently of opinion that 

Monson’s Tracts, i. 274 -5; Cheyney in 20 E. H.'R. (1905), 663-4 ; 
Marsden in (>7 Naut. Mag. (1.898), 445, 452. 

J)isp. ] ur. de .Facto illicito, 16. ‘ ' « 

3 Hisp. Adv. bk. i, chap. 20. 4 Qf lOecn, Gont. 213. 
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a vessel carrying prohibited goods was liable to con- 
demnationd He says that the (listinetion was inade by 
some in his time between i)i(> (‘ase where the innocent 
and the illicit goods which formed part of the same cargo 
belonged tb*tho same owner and tliat wlu're they l)eloiiged 
to different owners, and tliat in Ihe foriiK^r ease tlA^y said 
that all shoiilfl lie confiscated, in the lattta’ only the 
property of the owners of tlie illicit goods." Sir Roliert 
Wiseman declared in 1072 that the ship tliat cari'ied 
contraband should l)e condemned, but that, the innocent 
part of the cargo should lie ' If a ])rivatcer take 

a ship laden wholly with (‘onntei-hand goods,’ wrott^ 

Molloy ten years later,'* ' bolfi ship and goods may l)e Moiloy. 
subjected and imade prize. But if })art lie prohibited 
goods, and tlie other jiart is not prohiliitcd, Init >such as 
accordiiig to the necessity of tlu^ wjir shall bi' so deemed, 
the same may draw' a (Minsequential condemnation of 
ships, as well* aij lading. If part of the lading is pro- 
hibited, and the other part is merely luxurious iind for 
pleasure, only the goods prohibited lieeonu' pnz(\ and 
the ships and the remainder l)e(a)me free, and not sulqect 
to infection.’ 

Grotiiis mentions a ease in 1 025 of ci'rtain Hamburglicrs Praoti. o, 
who went to Spain in a shij) laden for t Ik* most jiuit with 
munitions of w^ir ; tins part of the cargo, }i(‘ says, was 
claimed by tlie English, but the ]*est of the lading Avas 
paid for."^ Confiscation of t lie ship Avas ex])ress]y provided 
for in Article 20 of tlie treaty of 1025 hetwc'on England 
and Holland,^ and in Charles Fs proelarnat ion of March 4, 

1027.^ In 1048 the Dutch proclaimed tliat they AA'Onld 

^ luris ot ind. fee. pt. ii, see. viii, § 0. - ibid. § 13. 

^ Twiss, War, 291. De lure .naritinio, bk. i, chap, iii, § J2 (p. 48). 

^ Do iure belli ct paois, bk. iii, chap, i, § 5, n. * 

® Dum. V. ii. 480. 

^ ‘ And therefore, if any j)orson whatsoever, after ifiree months 
from the pubjicatiou of tlicse presents, shall . . . be taken sailing 
towards the places aforesaid, liaviiig on board any of the things afore- 
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forfeit not only the contraband goods, but also the ship 
that carried thenid During the seventeenth century, 
however, a relaxation of the former practice in favour 
of the vessel and the non -contraband part of the cargo 
be(H)mes apparent in treaties, as, for cxanipie, in the 
convention of 1()50 between Spain and Holland.- 
Treaty In the treaty concluded by Louis XIV with the Hanse 
towns in 1()55^ the terms^are very special, and point 
distinctly to the principle on which the exception in 
favour of tlu\slup was introduced, when her owner might 
be supposed to he a stranger to the transaction. Article 2 
]:)rovided : ‘ sans qiie les autrcs marchandises ni le vais- 
seau le {uiisscnt' etre et celui qui I(‘s aura chargees sera 
tenu a tons les depens, dommages et interests souflferts 
pour raison de ce par les interessez aux vaisseaux . . . et 
apres le jugement rendu, le vaisseau pourra partir libre- 
ment avec le reste de sa charge Similarly Article 34 of 
Die treat y of April 27, ir>()2, betwt'en Fravce'and Hoiland*,^ 
sti})ulated that Die ship should not ‘ be in any manner 
seized or confiscate ’ on account of tlic carriage of contra- 
band goods. The provisions of this Article w^erc incorpo- 
rated in the conventions of 1()C7 and 1 OOS betwaien England 
and Holland,'^’ and a similar ])rovision was made in the 
treaty of 1()74 with 'Holland^ and in that of 1667 with 
Spain. The Marine Ordinance of Louis XIV of 1081 and 
the Reglement of July 23, 1704, while, as w^e have seen,^ 
subjecting the contrahand articles to confiscation, released 
tlio ship and tlie innocent part of the cargo. 

Article 26 of the treaty of commerce concluded at 

said, or returning thence in the same voyagey iiaving vented or disposed 
of the said prohibited goods, liis Majesty will hold both the ships 
[ind goods so taken for lawful •prize, and eauJse tlicin to be ordered 
as duly forfeited \(Twiss, War, 239; Rym. VI If. i. 184). 
r‘ ^ Wheat. Hist. 136 ; Ath. Jones, 378. 

Dum. VI. i. 570. » Dum. VT. ii. 103. 

^ Dum. VI. ii. 415. . « (jhaJ. i. 1.56, 165. 

« Chat i. 181 (Art. 7). ’ Chal.’ii. 18'(Art. 23). 

® Supra, jO. 222 ; Wheat. Hist. 134. 
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Utrecht in 1713 between Great Ibitain and France^ 
after mentioning tliat the contral)and goods were to be 
condemned, expressly excoi:>tcd ‘ the vessel itself and the 
other merchandise found on board, which by the ])resent 
treaty arc to be considered frecN and without tludr l^ung 
detained under the })rctcxt that tliey are iad(^n with 
prohibited goods, and still less conliscatcal as lawful 
prize The same clause wa^s inserted in tlu' treaty of 
February 0, 1778, between Fj'an(*e and t he United States ; 
but in the French ordinance*^ of duly 2(), of the same 
year it was expressly stated that aftei> tlie (a)ntraband 
articleB had been taken out and conliscatcal, the shi]) and 
the remainder of the cargo should be frcc^, ‘ unless tlie 
vsaid articles of contraband compose thna^-quarters of the 
value of the cargo ; in whi(‘h case the sliij) and cargo 
shall be confiscaited altogetlKU' k'jxaMlorn of the v(‘ssel 
was a^aln provided for in. tlie treaty of 1781) l>etween 
Den m ark an d ( »en oa . ' 

Heineccins, Avriting in 1721, states tliat liy tlu' then 
establishxid usage of nations the shi}) was involved in 
the eonfiseation of the eontrabaiid cai'go, uirh'ss the 
contraband was put on lioard without the knowledge or 
consent of her OAvner. He (piotcs an ordinanec'. of the 
States General of 1()48, and of the King of Dtuunark of 
1659, to the purpose of eonfisi^ating the sliip, and he 
deduces his exception in the case of ignoraiu'e from the 
Roman laAv. Ho adds that this customary Jaw had 
frequeutly been changed between nations by eompact 
exempting the vessel from condemnation, and he cpiotes to 
this elfect the treaticif of 1048 and 1050 betAveen Holland 
and Spain, and of 1055 betAvoen France and the Hanse 
towns. He concludes : ‘ Sed cpiemadmoflum eius mo^i 

1 Dum. Vlll. i. 349 ; Chat i. 400. 

^ Martens, Rec. ii? 593 (Art. 13). 

^ Martens, Rec. iii, 19 (Art. 1). * Martens, Kcc. iv. 4^3 6). 
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pacta ad exeeptionem pertinent : ita facile patet, regiilam 
istis non toJli, adeocpic certi iuris esse, ob merces illicitavS 
naves etlam in commissum cadere.’ ^ 

Bynkershoek (1737), speaking with reference to the 
ordinances and treaties of Holland inadcj belween the 
peace of Wc^stphalia and that of Utrecht, holds that, so 
far as these were to be considered as evidence of the law 
of nations, the contraband, articles only were liable to 
confiscation. SSnch he says, 'are the rules laid down 
by our own laws and treatievs, and if \v(^ arc to infer from 
them what the law' of nations is, it will folloW' that ships 
and laAvful goods arc never to be condemned on account 
of contraband mcu'cliandise cjarriod on l)oard the same 
vessel. But it is not from thence tliat the law^ of nations 
is to be deduced. R(*.ason, as we liave said })efore, is the 
supreme law of nations {Iuris Gentium magistra, Ratio) ^ 
and she does not permit that we should understand 
these things altogether generally and w;ithout distinctioir.’ 
He then goes on to make a number of distinctions drawn 
from the analogy of tlie Roman fiscal law by whicli he 
acquits or condemns the vessel a(.‘cording» to the fact of 
the owmer’s ignorance or knowledge of the shipment of 
the contraband, if the captain is also owmer of the 
ship, and know\s that he is taking contraband goods on 
board, his vessel may justly be confiscatc'd ; and if the 
owners of tlie vessel consent to take unlawful goods on 
board, knowing their character, their vessel may be 
confiscated ; but the owners of the vessel are not to 
suffer if ignorant of the illegality of their cargo.- 

' Do navibns, chap, ii, §§ 3-6. Hcincccius disapproved of the 
conliwcatioii of any article that was not either hi itself unlawful or the 
property of a perKSon wdio waa acting illegally. The Danish ordinance 
quotes does not support his po.sition, as, although its list of con- 
traband is very exteiLsivo, it expressly exempts the vcliicle in which it 
is carried from confiscation (Robinson, Col. Mar. 185). 

- Quaest. iur, pub. bk. i, chap. 12 (p. 95)*. Bynkershoek «is the first open 
theoretical ^defender of the extension of the penalty of confiscation 
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Hubiicr (1759) says t hat a shij) canyiiig arms to a 
belligerent may be eon h seated, togetlier with lier cargo, 
if this cargo belongs to the proprietors eitlKvr of the ship 
or of the contraband.^ In the case of tlie Med Giids 
Jlielpe,'^ decided in 1745, which was tlie ease', of a vessel 
whose wliole cargo consistcal of pitch and tar designed 
for the use of the Frenevh, the neutral ship was eoiulemned 
as well as the cargo. In ])ijjragraph 42 of the ihnssian 
Exposition des Motifs of 1752 it was admitted that w hen 
a vessel was captured and taken in for adjiidi('ation for 
carrying contraband of war, tlie owneis#of any inno('ent 
TOet‘chandis(^ on board arc not entith'd to conipensation.'^ 

As a result of the provisions contained in the various 
treaties of the s»?veiiteenth and eighteent h (anturit's and 
of tlie practice conse([uent thereon, it b(‘eauu‘ t}u‘ gc'neral 
rule to confine confiscation, in ordinary (*ascs, to th(^ 
conti’aband goods alone and to the freight due u])on them 
to the neutral carrier, who sutfered no furtliei’ penalty 
except the loss of time caused by the detention, and pay- 
ment of the captor’s expense's.'^ ‘ I do not know said 
Lord 8tow(‘ll*in the coui’se of his judgement in tlie 
Eingende, Jacob f ‘ that undcu* the present practice.^ of the 
law of nations a contraband cargo can alfect tlu^ ship. 
By the ancient law of Europe such a consecpience would 
have ensued. . . . But in the modern practice of the (.k)Uil.s 

beyoiid tlie actual contraband goods, lie would ako coiiliscatc imiocent 
goods, if they have the same proprietor as tlio ves.sel, and the owner 
of the latter knew of the illegality of the transport. 

^ De la salsie, ii, chap, iv, § 4. 

2 Pratt, 101 ; 1 K. I', C. 1. 

Martens, 0. C. ii. ‘1.3. 

* The NmtrfdUet (180U, 3 C. Rob. 204; 1 KP.O. 300; the Bin- 
^(mde Jacob (1708), 1 C. Rob. 89 ; I E. P.O. 00; the Sarah Chr Latina 
(1709), 1 0. Rob. 237;* 1 E.P.C. 125, 

^ Bupra. Lord Btowell \vaa of oi>inion, however, that the ancient 
practice ‘was perfectly defensible, on every principle of justice, 
to supply the eneiViy with such articles is a noxious act with resjiect 
to the owner of the' cargo, vehicle which is instrumental in eh'eet- 
ing that illegal purpose cannot be innocent’ (tlie NeulralUd, supra; 
and cf. the Mimrva (1801), 3 C. Rob. 220 ; 1 E. P.C. 301). 


11 id) nor. 
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of Adrniialty of this country, and I believe of other 
nations also, a milder rule has been adopted ; and the 
carrying of contraband articles is attended only with 
the loss of freight and expenses, except where the ship 
belojigs to the owner of the contraband cargo, or where 
thcj simple misconduct of carrying a contral.)and cargo lias 
been connected witli other malignant and aggravating 
circumstances.’ 


Neutral 
oanier 
loss's hia 
freight 
and has 
to pay the 
captor’s 
expenses. 


We have seen that freight was refused to the vessels 
restored by tjui order of the Ihivy (Council under Eliza- 
bethd <ttid Bynkershoek lays down tlie same rule for the 
case of a vessel carrying articles of contraband which arc 
seized a belligerent.'- 'tliis was also treated as the 
general practice in the Report of the British Commis- 
sioners of January 18, 1753, in the case of the Silesian 
Loan. ‘ Si e’etait commo contrebandc,’ they said, ‘ les 
vaisscaux ne })ouvaient pretendre ni fret ni depens ; 
et les seiitcnees td^aient memo favorabh;^s, en restituant 
les navires sur la simple prt^somption, qiie les proprietaiix^s 
des navires pouvaient n’avoir pas etc instriiits de la 
nature des eargaisons on de leurs vrais juoprietaires.’ 

A curious regulation occurred in the Russian ordinance 
for privateers of 1787,'^ which declared in Article 12 that 
if the captain of a neutral vessel should of his own accord 
give information that lie had articles of contraband on 
boajxl, he should receive, from the persons who took 
possession, double the amount of freight which he was 
to have received from the enemy, 'kliis was obviously 
mentioned as a deviation from the general rule and was 
intended as a gratuitous premium to reward the neutral 
captain for betraying his trust.^ 

Forfeiture of freight and condemnation in the captor’s 


^ Supra, p. 232. - Quaest. lur. Piib. bk. i, chap, 10 (pp. 82-3.) 

^ Martens, C. 0. ii. 54; Baty, P. L. 121. ,, , 

^ Martens, Rec. iv. 341. ^ Cf, Manning, 381. 



PENALTY: VESSEL AND OTHER/GOODS 239 

expenses is the regular penalty enforced by Britisli prize 
courts, even wlicn the master is ignorant of the contra- 
band character of the goods carried d In the Irnina - 
the captor’s expenses were decreed althoiigli the cargo 
was not condemned, because it was absolutely incumbent 
on the captor to bring the case to adjudication. In 
another case the claimant was condemned ii\ the captor’s 
exjjenses because he liad giyen the master liberty t(/ 
choose a guilty destination.^ 

** I do not say Lord Stowell observed in tlu' AnuTicay'^ 

‘ that if an owner inakes out a clear case tljat he has be(m 
duped *by the fraud of the master, the court wt)uld in 
all cases press t}}e rule to the utmost rigo*ur against him.’ 
Freight and cxpiuises were also allowed to the claimant 
in another ca'so where tlie contraband aj‘ticles wei'c but 
in a small cpiantity ainongst a variety of otlK^r articles.*'' 
It is also the British practice for tiic (hown to pay all 
freight, charges, ^^and ex])enses w'here, as in the east* of 
conditional contraband, tlic milder rigJit of ]>re-(>mj)tiou 
is exercised.*' In the Catherine and AnnaA it was htdd 
tliat premium?* of insiii’ance on a sJiij) paid by a ca])tor 
for his own scciuity were not chajgeabh^ against tlic 
owner on a decree for restitution of such ship on payment 
of the captor’s expenses. 

But although tlie proprietor of a neutral vessel might 
carry the coiitraband goods of another neutral wdtii no 
other penalty than the loss of freiglit and expenses, 
a vessel carrying contraband was still liable to condemna- 


^ The Jemia (1756-61), pur. 164 ; 1 E.P.C. 6 ; the /SV«raA OJvrlstUia 
(1799), 1 C. Kob. 2:i7 ; 1 E. P. 0. 125 ; the 0,ifer liisocr (1802), 4 C. Kob. 
199; Fe. P.C. 382. • 

^ (1800), 3 C. Rob. 167; 1 E.P.C. 289. 

» The Tivende Brodre (1801), 4 C. Rob. 33 ; 1 E. P. C. 332. 

^ (1800), 3 C. Rob. 36 ; 1 E, P. C 127, n. (a). 

^ The Neptunus (1800), 3 C. Rob. 108 ; 1 E. P. C. 264. 

« The Vryhud (17^78), Hay and Marr. 188 ; 1 E. P. C. 13. 

’ (1801), 4 0. Rob. 39 ; IE. P. 0. 3:i6. 
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tioiij according to British prize law, if she telojiged to 
tlio owner of the contraband cargo, on the principle that 
‘ where a man is concerned in an illegal trahsactipn the 
whole of his property" embarked in that transaction is 
liable to confiscation If the proprietor of the contra- 
band Was only part owner of the ship, his particular share 
in her was forfeited. ^ In the case of the Jonge Margaretha - 
the vessel was not condemned, although she belonged to 
the owner of the contraband, because the court held 
that the claimant acted without dissimulation and might 
liave been misled by an inattention to circumstance>s, to 
which in strietiiess he ought to liavc^ adverted, as well as 
by something like an irregular iudulg(n)eo on wdiieh he 
relied. A similarly owned ship was lalso restored in 
aiiotlier ease on account of tlie spo(;ial terms of an order 
of the government, which directed all other goods to be 
restored ; Lord Stowcll w^as very careful to point out 
in his judgemeiit that he did not decide the case on the 
general })rincip]e of contraband.'^ 

Vessel If a neutral vessel was Ijound by a treaty of her own 
alvnineti^ Country to al)stain from carrying the articles on board, 
where tJio was Condemned, althougli the cargo did not belong 

carnage of ^ 

tlieeoiiira- to her owjicr.'* Tiie same result followed if tier owner 

jlrohibtel was piivy to the carriage of the contraband goods, ^ or if 
by treaty. 

' The Jiiugauk ,laa>b (1708), 1 0. Bob. 80 ; IE. P. C. 60 ; the 
Ncutralitel (J801 ), C, iloh. 2<M ; 1 E. R 0. M) ; the Jonge Tobias 
(1799), 1 C. Rob. 929; 1 E. P. C. 146; Philliinore, iii. 462; Twiss, War, 
292. Tlie same eilcet will bo produced by tlie contraband articles, 
although unclaimed, if they appear by the evidence to belong to the 
part owner of the vessel (the Flormt (Jommmimn (1800), 3 0. Rob, 
178). 

2 (1799), .1 C. Rob. 189; 1 E.P.C. 100.,. 

3 The Neptimns (1807), 6 C. Rob, 403 ; 1 E. P. C. 595. 

4 The Ntairalilet (1801), 3 P. Rob. 295 ; 1 E. P. C. 309 ; Cob. 
Cases, ii. 430; Wheat. Atlay, 678 ; Kleen, Cont. 208’-9, 218. 

® The Jonge Tobias (1799), 1 (X Rob. 329 ; 1 E. P. C. 146 ; Hall, 
I. Ii. 666 ; 6])]). I. L. ii. 609 ; Kleen, Gout. 208. In the Bermuda 
(1865, 3 Wall. 514 ; Moore, Dig. vii. 714) it was held that mere consent 
to the transportation of contraband will not always or usually be 
taken to be a violation of good faith ; but the belligerent is entitled 
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there was a resort to fraudulent devices, such as false or 
simulated papers or a false (hjstinatioii, for tlic purpose 
of defeating the right of search or deceiving the searching 
officers A In the Nettfmliler^ Lord Stowell explains tliat 
the relajcation whicli had taken place in tlic former rule 
under which the carrying of cojdraband in ordinary 
eases allected the ship was introduced on the su])posL 
tion that freights of noxious or doubtful ar tick's might 
be taken on board witliout the ])ersonal knowledge of 
the owner. It was a relaxation, ‘ tlu' benefit of which’, 
as ho said in the FraiiUin;^ ‘can onl^ be claimed by 
fair cases 

Spoliat ion or destriKd ioji of papers also per sc ijifeiTcd 
condemnation, i=tince it raised a presumption that it was 
done for the purpose of fraudulently suppressing evidence. ' 
By tlie maritime law of other countries such spoliation 
created an absolute ])resum])tion iuri^ el dc iure of guilt.*'’ 
But unless the 'case was one of grave suspicion, it w'as 
tlurpractice of the British courts to allow' further proof, 
the legal (jonsequences of such an act depending, for the 
most part, upon the circumstance's of each ease. Jn 
a vei'V serious case, howover, the fact of spoliation might 
ex(*hide furtlier proof and be sufficient in itself to infer 
guilt. In any event, as Lord Htowell graphically put 

to requit’C of neutrals a fiaiik and bona lide ia>ndu(d. TIic mere j)re- 
Hence of a contraband article on board without j)roof or indication 
that the owners knew the vessel was carrying contraband would justify 
only the seizure of the article ; but if a sul>stantial part of the cargo 
was contraband, there would ho a pre.siuni)tion that tlu5 cargo was to 
aid a belligerent (the Allnntlc (1901), 37 Ct. Cl. 17 ; Mo(jre, Dig, vii. 
744-5 ; the Jimo (1001), 38 C-t. Cl. 465 ; Moore, Dig. vii. 745). 

^ The Holz (1794), cited’ in the Jacob (1798), 1 C. Kob. 91 ; 

1 E.RC, 62 ; the Edward (1801), 4 (k Hob. 68 ; 1 E. P. C. 360; tb(3 
Richmond (1804), 5 C.” Hob. 325; the Rmigcr (1805), 6 C. Hob. 120; 
Moseley, 97-9. * 

2 (1801), 3 C. Rob. 295 ; 1 E. P.O. 309. 

3 (1801), 3 G, Rob. at p. 223 ; 1 E. P. C. at ]), 290. 

* The minler (1815), 1 Deds. 480 ; 2 E. P.C. 208. 

3 Kent, 401: 

* The Johanna Emilia (1854), Spinks, 12 ; 2.E. P.C. 252^ 
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it,^ ' a case tliat escapes with sucha braiul upon it is only 
saved so as by lire It has been tlie general practice 
of the American prize courts to follow tlie rules laid 
down in Great Britain for the release or condemnation 
of a* vessel seized in the act of carrying contraband. “ 
In the case of the Fizarro the Su].)reme Court of the 
ynited States field that the spoliation of papei‘s is not 
of itself sufficient ground for* condemnation, and that it is 
a circumstance open to exfdanation ; for it might arise 
from accident', necessity, or superior foi'ce. 

The prinei])le which, according to tlie British practice, 
governs the treatment of innoc'cnt merchandise found on 
])oard a ship engaged in the trail s|>ort of contraband is 
identical with that applied to the vess6'l. ' The law of 
nations, in my opinion,’ said Lord Stowell, ' is that to 
escape tlie contagion of contraband ilii^ innocent articles 
must be the property of a dilTerent owner.’ V The 
master is allowed bis freight on tlie 'goods restored. 
In the case of tlie Neptimus ^ tlie inotl’ensive goods were 
restored, altliough the property of tlie owner of tlie 
eoiitraband, on aceoimt of the sjieeial teribs of an order 
of tlie government which directed tlu^ restitution of all 
other goods. Where ('ontraband goods wet'C carried 
witii simulated jiapers or in disregard of ex|)ress stipula- 
tions by treaty, and in all eases of fraud in the owner 
of the sliip or his agent, the penalty of confiscation 
included, liesides tlie ship, any interest her owner might 

^ In liis jiKlgeinent in i\w. Hunter, HUpra, 1 Dods. 487 ; 2 K. 1\ C. 209. 

2 Kent, 362--3; 0pp. I. L. ii. 507 ; Atli. Jones, 385-6; Kleen, 
Cont. 209, Tile United t'Jtate.s Naval (Jddc of 1900, abrogated in 
1904, provided that the vessel should be subject to seizure and deten- 
tion unless treaty stipulations decided otlierwise (Boidils, 1014). 

(1816), 2 Wheat. 227. 

^ * The Staadl Hmhdeft, (1798), i C. Kob. 26; ,1 E. P.C. 37; the 
SL Jacob (1759), Burr. 360; 1 E. P. 0. 6; the Je.^us (1756 -61), 
Burr. 164; 1 E.P.C. 6; the Osier lii^oer (180?), 4 C. Kob, 199; 
1 E. P. (/. 382. V 4 

5’(1807),<o"a Rob. 403; 1 E.P.C. 595. 
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have in the uon-coritrabaiid ]>art of the cargod Tlie rest 

of the cargo, if innoceMt, cannot l)e seized ai’ter the 

contraband j)art of the lading has been disposed of/- 

Some trcvaties stipulated for the conhscation of the 

contraband alone in those cases only wliere the^ master 

handed oyer tliat part of the cargo voluntarily, or at 

least without fraud or resistance, and extiMuled thv 

penalty to the ship and th?^ whole of th(^ cargo if he 

attempted to escape, resisted, or made use of (h'ceit. 

Under the SwedisJi regulalion of April 12, ISOS, the 

innocent part of the cargo was unconditional ly allow(‘d 

to go frce.’^ , 

Most of the continental jurists, such as llclTtcM',^ 

Bluntschli,^ Klul5er,^ Ortolan,’ Hauteleuille,^ Maiajuard- 

sen,^ Gessner,^'^ Klecn,^^ and D(‘s|)agne( are opposed in 

principle to tlic confiscation of non-contraband goods, 

being of opinion that there is no justilieation for inllieting 

a/ greater punislfmcnt on the owiua* of tlu* contraband 

who ha])pens to have other |)roperty on the same vc^ssel 

than on such an owner wliosc otJier propeity hapixms to 

1)0 in a dilferent place, Tlu*y similarly fail to see any 

justification for the extension of tlie penalty beyond tlie 

contraband goods wliere then' are (•ircumstances of fraud 

or the carriage is in violation of treal-y stijndations. 

(/ontimaital jurists also attac^ked the UrcMUvh rule under 

which, as we have seen,^’^ the vessel and tlie rest of the 

cargo were liable to contiscation if the contraband 

^ lAishington, Manual, § 180 ; Kent, ,‘>1)2 a. 

, ^ The Immanuel (1.700), 2 (.t Koh. 180 ; Tud, 048. 

Klccn, ("out. 210 ; c‘t supra, p. 210, 

“ D.^ L :i0:i, n. 0 (§ 101). 

Droit iiit. cod. §1^ 800, 810. * 

® Droit des gens, § 280 ( p]>. 305 0). 

^ Regies Int. ii, 180- 00. , 

“ Droits et devoirs, tit. xiii, (fiap. i, see. 1, § 1 (vol. iii. 217 20), 

^ Der Trent fail, 48, Droit dos ncutros, 127 8. 

Cent. 217 -21 pKcut. i.’448. 

D. I. 1273-4. . 

Supra, p. 235 ; Tvviss, War, 292 3. 
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amounted to tlirec-fourths in value of the whole cargo, 
'^rhei'c was a certain ainount of theoretical opinion, 
however, in favour of the condemnation of the vessel 
when it) could l)e shown that her owner Avas aAyare of the 
illegal | raffic in which she was engaged d 
The discussion of the sul)jcct at; tlu* Institute of Inter- 
tUational Law in 1874 showed a considerable difference 
of o{)inion with regard to" the treatment of the vessel 
canying contraband of war.“ The Reglement inter- 
national dcs -prises rnarifimes, adopted at Heidelberg in 
1887, provided:'^ ‘ Le navire transport ant nc sera con- 
damne qiie : (1) s'il fait resistance ; (2) s’il transporte 
des troupes a rennemi ; (3) si la (‘argaisofi transportee 
a destination d(‘. rennemi se com])Osc pi‘incipalement 
d’approvisionnements pour les ]iavir(‘S do guerre on pour 
ies troupes de Fennemi.’ In the vlrf/nt-proje/ de RegU- 
nmU inlernaim^ sur la conirehande de guerre.^ prepared 
by Kleen in 1803, it Avas proposed to limit confiscation 
strictly to th(‘ prohibited articles. ^ The German jurist 
Rc'rels, hoAvever, with the English members, Avas opposed 
to this,"* and after the consideration of fhe eontre-'projet 
wliich he introduced the committee adopted the folloAving 
proposition at Cambridge in 1805 ‘La eonfiscation 
s’etend aii navire : (1) si rarniateur ou le eapitaine 
a eu connaissance de la nature (4 de la destination du 
transport ; (2) en cas do resistance a Farret, a la visitc, 
a la recherche ou a la saisie des objets de contrebande 
de guerre. Elle ne pent avoir licni (pi’en cas d(' flagrant 
debt.’ But this provision AA^as omitted in the Reglement 
finally adopted by the Institute* at Venice in 1806 ; ’ 

< ’ Dup. I). M. ‘Ang. 205; Klccii, Oorit. 209; Bonfils, 1014-15; 
Bookeiikanip, 14-16. “ 7 li", D. I. (1875), 008; Beckenkanip, 10, 

^ § 117 (9 Ann. (1888), 242). 

< ^ § 18 (m Ajin. (1894), 107, 114). " 

® 14 Ann, (1895), 62 ; Hanseinann, 61- -2. 

« § 9 (Ik Ann. (1805), 193). ’ 15 Ann. (1896), 230-3. 
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and in the following year § 117 of tlie Keglement voted 
in 1887 was modified so that the ves>sel should only be 
condemned : ‘ (1) s’il fait resistance ; (2) s’il transportc 
illegalemcnt des agents, des militaires on des depcelies 
pour* un belligeiant 

The mode of determining tlie lialhhty of the vessel by rV)ii- 
the proportion between the noxious goods and the rest 
of the cargo was tlu'. geiu^nil practice of continentat • 
powers. It was renewed in tlie Ereneh Instructions of Franco. 
1854 and 1870, and the same rule was laid down in the 
Erencli Memorandum submitted to the Naval Conference 
of London.*^ Article 215 of tiie Italian Mei'cantile ( !ode Knly. 
authorized ip every case the conhscalion of a- vessel 
wliose cargo consisted in wliole or in part of eontrab<ind 
of war, but releascMl tlie innocent goods.^ In tlie case 
of the Dodwijk^ however, it was held that t h(^ cojidcnuna- 
tion of tlie vessel did not follow when licr owner wjis not 


a-ware of tlie tise^t/O which sh(‘ was to l)c put. Tins was FoMiiion 
a case of the doctiinc of contiimoiis voyage, and it had ' 
previously been lield in America that wheri^ goods destined 
ultimately for .a bellig(‘rent iiort were ‘ Ixa’iig eonva^ved 

voy-gc. 

between two neutral jiorts by a neutral shi]), under 
a (diarter made in good faith for that voya-g(% and without 
any fraudulent connexion on the xiart of her owiuvi’s with 
the ulterior destination of the goods the sliip, althougli 
liable to seize.rc in order that the goods might be cou- 
tiscated, was not iialilc to condemnation as prize.^ A 
similar course was followed by Lord Stowell in the 
Ebenezer " on the express ground that ' the owner of the 


1 16 Ann, (1897), 46, m\ - Cases, ii. till. 

3 l\ R Misc, No. 5 (1909), 71. 

* Raikes, Italy, 179 ; J^onfils, 1014 ; 7 R, 1). I. 052, 654 -6. 

® Supra, p, 159. * • 

® The Bermuda 3 Wall. 514*; the Bprinfjhol: (1866), 5 Wall. 1 ; 

Moore, Dig. vii. 720. 

’ (1806), 6 Q. Rolf. 250 ; ?i case of the Rule of the War of 1756 
(supra, pp. 145--7). 
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sliip inight not be conusant of the intention under wliich 
the original destination was continued’. 

‘ Tli(' situation of ihe ship Avrote Historicusd ‘ will 
el(?arly depend on the conduct and privity of the owner 
or master to the illegal destination of the gbods which 
he assists in transporting. If he knowingly assists in 
accoinplisliing a section of an unlawful adventure, there 
can b(^ no reason why he should not suffer for it, just 
as he w^ould in an ordinary case of conti aband. It Avould, 
however, 1)(> (^learly unjust that a shipoAvner who takc's 
on boa I'd an ost(visil)ly innocent eai’go Avith an apparently 
lu'utral consignment, should sutfer for the unavoAVX>d and 
concealed intenlions of th(' freigliter, who in reality 
eontemphitcs an nnlaAvful destination. ^ In such a ease 
it would be the duty of llu^ Ihlze (k)urt to indemnify the 
shipowner for tlui inconvenience he sustains by alloAvance 
of freight and ('X|)(mses,’ 

Tiu' Pj'ussian Alhjemerne LmHlrecht linjited the penalty 
of confiscation to the prohibited articles ; but the Jhize 
Regulations of dune 20, 1864, declared the ship also to be 
good prize, if all her cargo should consist .pf contraband, 
if she should resist visit, or if her papers were false and 
wanting and these irregn lari ties Averc not satisfactorily 
explained.- iXccording to the German Memorandum for 
th(^ Ijondon Gonference, besides the case of resistance to 
visit aud search, the vessel carrying contraband was 
subject to confiscation if her owmer, or the charterer 
of the wliole axasscI, or licr captain, Icnew or ought to have 
known of the presence of the contraband on board and 
tliat it formed in value, Aveiglit,, or bulk more than 
a fourth of the whole cargp.^ 

The Austria^n decree of March 8, I8f54, contained 

1 Ackl. Letts. 4a ; cf. Westlake in 15 L. Q. II. 26 ; Col. Paps. 
460 4. 

2 Kleen, Coni. 210. ^ P. P. Mlsq. No. 5 (1909), 70. 
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a provision similar to tliat of the Prussian regulation of 
the same year ; but during tlie war of 1866 Austria 
declared to be good ])rize vessels carrying contraband 
which formed a considerable proportion of their cargoA 
The Austro'-Hungariari Memoj*andum did not rc‘fer to the 
treatment of the ship,- but as it toolc the vk>w that 
the protection of belligerent interests does not require 
(‘ojvfiscat-ion even of the contraband goods, it may te 
assumed that the condemnation of the ship for tiie mere 
carriage of conti'abaiui would also have' Ix'cn dc'cmed 
unjustifiable. 

The Russian regulation of March 27, 1807), dc'clared lUissia. 
t he ship liable to eonhscation when the #argo consisted of 
(a) fm^arms and^munitions or e\plosiv(NS in any quantity ; 
or (h) other articles of contraband iii a. quantity excc'cding 
in volume or weight onohalf the total hiding.'^ Dni’ing 
the Crimean wai* Russia confiscated the slii|) as well as 
.the cargo in* every case of carriage of cont raband, and, 
ac(?ording to her declaration of 1064, ' neutral shi[)s 
captured wlvile engaged in flagrant act of (*ontral)and c‘an, 
according to, circumstances, he seizial and (‘VC'U coii' 
fiscated The Russian Memorandum declared that the 
vessel should ho liable to confiscation if the contraband 
formed in l)ulk, weight, oj' valiui more tliau one-fourth 
of the whole cargo, and also when the contraband was 
less in quantity if its pi’cseru^e on Ijoai'd, owing to its 
nature, must cleai’ly not be unknown to tlu^ ca[)tain ; 
otherwise the vessel carrying contrai)and in (piantity 
less than one-fourtli of the cargo would l)C liable to 
a fine of five times the value of the contraband, ami 
shouWL only be (Jetained until the contraband had been 
delivered and the fine paid. Tdio ciuitraband cai'go 

1 Kleen, Cent. 10, n. ; Bonfib: 1014. * • 

2 P, P. Misc. No. 5 (1909), 70*1 ; supra, p. 230. 

3 Wheat. ii857), 573, n. ; Ath. Jones, 379 ; Owen, War, J88, 

4 Boufils, 1014. , 
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might be handed ovhr to the captor either at the place 
of capture, or in a port to which the Bhi]) might be con- 
ducted, if the captor considered it indispensable.^ 

Spain. As a coxnproTnise between the rival systems, it was 
sugg^\sted in t he Spanish .Memorandum that if Ih'e captain 
or ownec knew or could have known of the presence of 
the contraband on board, the ship should be ahsAVcrable 
to the captor for a ransom equivalent to three times tlie 
value of the contraband and five times the amount of the 
freight. If the ransom was not paid the captor could 
in any case proceed to measures of execution only against 
Japan. the ship and so long as she remained in liis hands. Japan 
followed tlie Anglo-American practice in looking chiefly 
to the question of ownership in deciding as to the con- 
demnation of the ship. The vessel was * also to t)c 
confiscated, (1) when fraudulent methods were to be 
employed in the carriage of the contraband goods, and 
(2) when such carriage was the principal o])ject of the. 
Holland voyagc. According to tlic Dutch Memorandum, apart 
from the case of resistance to visit, the vessel was only 
to bo condemned if an important part pf the cargo 
consisted of contraband ; and not oven then if the captain 
could not have known the true cliaracter of the cargo. 

From the various conflicting views expressed in fJie 
Memoranda of the powers represented at the Naval 
Conference, it was suggested as a Base de discussion that 
the condemnation of the vessel should depend upon the 
greater or less importance of tlie contraband in relation 
to the expedition, or upon a real or presumed complicity. 
When the latter w^as held to be a reason for condemnation, 
it would be presumed from fraudulent^ circumstances.'' 
The discussion of this part of the subject gave rise to 
pcAlonged debates, and it was only with considerable 

» ‘ P. P. Mise. No. 5 (1900), 72 -3. ' • « Ibkl. 71. 

■> Ibid. 72. ■ ^ Ibid. 73. 
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difficulty that a solution of the matter was reached The 
It was finally decided that to justify the condemnation of LomU),! 
of tlie ship the contraband must bc'-ar a (lertain proportion 
' to the total cargo ; the standard adopted was the mean 
between those proposed. ^ ease of 

Article 40 of the Declaration accordingly ])rovi(ks tliat 
the ves>sel may be condemned if the contraband, r(?ckoii(Ml 
either by value, weight, volume, or fn'ight, forms more^ 
than half the cargo. Where the conti’aband element falls 
short of this amount and the vessel is ndeased, she may 
be condemned to pay the costs and expenses incurred CaptorM 
by the -captor in respect of t lie proceedings in the national 
prize court apd the custody of tlie shi]) i«k 1 cargo during 
the proceedings .'i This rule which, as we have seen,'^ 
was the regular practice of the British prize courts, was 
adopted by the Conference as constifiiting a sufficuviit 
penalty Avithout the addition of a special fine, as had 
l:K>en siiggestcMi b^y some of the delegates.'^ Tlie Declara- 
tion* contains no express provision for the forfeit u re of Forfeit urij 
freight, but it is obvious tliat the cajitor would not tliink 
of paying freight for articles condemned under Article .‘19, 

This is assumed in the Report, where it is observed that 
simple contiscation of tlie conti'al>and goods would often 
involve no loss for the master, ‘the fiiught of tins (con- 
traband having been paid in advance k'' A,s in the case imminiify 
of the contraband mcrcliandise, tlie vessel will not be ijjnoranco 
liable to condemnation, or to tlm costs and expenses 
referred to in Article 41, if she is encountered at sea wliiJo ot war. 
unaware of the outbreak of hostilities or of fluj declara- 
tion of contraband wljich applies to her cargo, or if the 
master, after becoming acquainted with these fac'ts, lias had 
no opportunity of discharging the prohibited articles.^* 

^ Ibid. 140-1, 154-6, 287-9, ^Vyrticlc 41. » 2‘)8 9/ 

^ P. P. Misc. No. 4 (1909), 5J, 96-7 ; infra, p. 269. ^ Infra, p, 269. 

® Article 4.*)^ cf. «upra, p.*2:i0. and the case of the Kuiunjh (1915), 
aiT.L. K.448. 
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Effect of TliC Declaration fails to condemn a ship for sailing 
(Untrue- false or simulated papers, or on account of their 

tion of .spoliation or destruction ; but in the commentary on 

papers, ■» ’ ^ 

Article 04 in the Report the cases of the ship’s papers 
haying been thrown overboard, suppressed, or' intention* 
ally d(X:4royed on the initiative of the master or one of 
the crew or passengers, or in which there were found on 
board two sets of papers or false or forged paper's, are 
given as instances of what w^ould justify a refusal of 
compensation where the (*apture itself Avas not upheld. ^ 
It may also \>e jrresumed that in such a case the ship 
would be condemned to pay the captor's costs and 
expenses, altliough Article 41 only exj)rcssly mentions 
the case Avhere a ' vessel carrying contraband ’ is released, 
'ticiit nioiit A(u:;ording to the Gorman , British , and fTapanese 
(jonini- Memoranda any other mercliandise on board l)elonging 
band part owuier of tlic (iojitrabatid is subiect to condemnation 

ot cargo. ^ 

with the latter. The British Memorandum added that 
no (jompensation would be paid for loss arising from the 
detention of inmxxvnt goods wliich are restored to their 
owner because tl icy dc^ not l)elong to thp proprietor of 
the (‘ontraband. The French Memorandum embodied 
the pccadiar rule of tliat (‘ount ry wdiertiby the whoh^ of the 
cargo was condemned when three-fouTths in value of it 
consisted of coni raband . Tiie Italian Jlemorandum simply 
adopted the provision of the It alian Mercantile Code under 
which the inolTensive part of the cargo was allowed to go 
free ; and the Spanish Memorandum also declared that 
such merchandise is free Avhether or not it belongs to 
the oAvnerof the contraband, A similar provision Avas made 
in the Russian Memorandum, which added that no com- 
pensation AAnuld be paid on the restoration of the goods 
< * The Declaration of London settles the matter by 


^ P. P. MIhc. No 4 (1909), (^5 ; infra, p. 281 
2 P. P. Misc. No. 5 (1909), 70-3. . 
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adopting the Anglo- AmcriGan rule of siniilar ownership, 
and Article 42 tlierefore providevS that goods w'hich 
belong to the oav ner of tlie contraband and are on board 
the same vessel are liable to condemnation* According 
to the Fie^)6i‘t, tliis is to bo regarded as an additlpnal 
punishment of the owner of the contraband, h^iiom the 
commentary on Article 64 it is clear that whore the 
non-contraband goods are restorofl tlieir owiun? ^vill n(4 
receive compensation for any loss arising througli their 
ienipora,ry detention. ‘ Innocent goods on board a vessel 
W’liich has been captured suffer says the Report,^ ‘ all the 
inconvenienee which attends the capture of ilie vessi4 ; 
but if there w^as good cause for captwring the vessel, 
Avhellior the ca})luri> has subsequently be(Mi lH*]d to la? 
valid or not,* tlie owners of the cargo have no right to 
C(UTi|)ensation.' By virtue of Article 5;^ liowevcvr, if 
neutral goods not liable to condemnation have been 
dc^stroyed wit-fi a vessel sunk uiuler Article? 4J), tJie ()WTU?.r 
of S“uch goods is in any case entitled to compemsation. 

8. (^\rTUHK ON THE RETirEN VoVAfl.lO 
Charles I’s proclamation of 1027 declared not only 
the sliip and tlie contraliand cargo on board to I>e good 
prize, but also the slriq) v* ith all tlic goods bmnd ou lioard 
on tlie rtvturn voyage from 8])ain, if tiie goods had l)(?on 
bouglit' with tlie ])roceeds of a- contraliand cargo on tlie 
outward voyago.“ Zouch was also ol opinion that going 
and returning should fall under one and the same I’ule ; 
though he admits that some distinguish the tw^o by 
reference to the intention and purpose of the person 
giving the order. Idiat is to say, if the right of cjaptiire 
has been granted in order to Veward those wdio prevent 
the carriage of contraband goods, only tliose are entitletj 

1 P P Misc. Ko. 4 (H>00), 65 ; infra, App. A, }>. 281. 

2 T\\»;War/2:39 ; 25 R. H. K. (1910), 252 ; supra, p. 108. 
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to the booty who effect the capture before the goods 
reach the enemy ; but if the object is that the loss may 
deter others from attempting the carriage, tlien even the 
goods of those who have completed tho conveyance may 
be (captured as they return.^ 

Eveni^iially, however, it became established that, as 
a general rule, when the hostile destination has been 
Bcaclicd and the forbidden merchandise delivered — in 
technical language, ' deposited ' — the liability also is 
deposited ; tlie vessel, although previously affected by 
her contents,' cannot now be captured, nor can the 
belligerent toucli the proceeds of sale of the contraband 
cargo on tlie return voyage.- As Lord. Stowoll declared 
in the Imina^^ ‘ the articles must be taken in delicto, in the 
actual prosecution of tlie voyage to an enemy’s port. 
Under the present understanding of the law of nations 
you cannot generally take tho proceeds in the return 
voyage’. But the Anglo-American practice recognizes 
an exception to this rule where the outward voyage has 
been prosecuted under circumstances aggravated by false 
or simulated pajiers or other fraud.^ 4 contraband 

^ Ivir. et iud. fee. bk. ii, sec. viik § 11. In the ease of Jurgan v. 
Logan (K)(i7, 1 Stairs, 477) the Lords of Session, were of diflerent 
opinions wiiethcr ships could be seized on the return voyage. In 1072 
Sir Robert Wiseman declared that the ship was not liable upon retiyn 
after the delivery of the contraband goods (Twiss, War, 291). 

- Kleen, Neut. i. 497- 40 ; Desp. 1). T. 1273, 12t)2. In the ease of 
the Allanfon (Ath. .lones, 8.9 -7) the KussianlVizo Court at Vladivostock 
claimed the unrestricted right to eondejun a vessel wdiioh w’as alleged 
to have deposited contraband on her outward voyage and was return- 
ing with an innocent cargo. But this w^as reversed by the Supreme 
Court at Petrograd, which expressly held that the fact that contraband 
had been carried on a j)reviou.s voyage did not allect a subsequent 
lawful one. A quarter of a century before, during war between Peru 
and Chile in 1879, the German vessel Lm'or, after having carried 
a cargo of arms and ammunition from Monte Video to Valparaiso, 
was seized in the harbour of Oalkio in Peru, «and condemned by the 
Peruvian Prize Coui;ts for carrying contraband. But upon the German 
iP’Afccst the vessel was released (0pp. I. L. ii, 507 ; llansemann, 44). 

^ (1800), 9 (k Rob. at p. 108; 1 E. P. C. at p. 290*. 

* 0}>p, 1. L. ii. 507 ; ("ob. Ckises, ii. 4212 ; Carrington v. Merchants^ 
Insurance Co, (1834), 8 Peters, 495; Bcott, 769. ‘ - 
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cargo, for example, having been taken to F>a(avia with 
frauclulcait papers and a fraudulent dost inal ion to Tranque- 
bar, the return cargo was eondeninixi on the ground that 
in distant .voyages ' the different. })arts arc not to be 
considered as two voyages, but as one entires transaclion, 
formed upon one original plan, eondueted by tlie same 
persons, and under one set of instructions, ab ovo usque 
et ad mala In a ease in \v*hic]i contrabaiid was carried, 
by means of false documents and suppr(‘Ssion, to the 
Isle of France, Avheneo the vessel wc‘nt,in ballast to 
Batavia, and subsequently sailed to various ports with 
more than one cargo before captui’c^ took j)lace, it was 
held that ‘*it is by no means necessary tliat t lie (^ai'go 
should have bSen purchased by the ])roceeds of tlie 
contriiband ’ carried on the oui v^ard voyages- 
in 1S06 Madison declared t liat the rule ' that a v(\ssel on 
a reliirn voyage is liable to capture by the circtunslaiice 
of her liaving dn the outward voyage convx^yed (‘onti’a- 
band articles to an enemy's port ’ is an interpolation in 
.the lavv^ of nations.'^ Wheaton also disputes the rigid to 
inflict the jienalty when the offence no longcvr continues, 
arguing tliat if the offence is to be Iu‘ld to survive after 
the iormination of tlie actual delictum, it sliouki logically 
be held to survive indefinitely, and not only for the 
return voyage.* Halleck defends the doctrine of tlie 
English eases ; ^ but Hall calls it ‘ undoubtixlly severe 
and says that it ‘does not appear to be a necessary 
deduction from tlie general principles go\^erniug the 
forfeiture of contraband cargoes '^rhe same rule 
woulij seem to apply by analogy to cases wliere the 

• 

’ The A’n»C)/(180()). 3 0. Kolj. at p.l20. , 

‘ The MarffarelJlsiO], 1 Act. :i33 ; 2 E. P.C. 1)3. 

® Moore, Dig, vii. 748. 

■* Ini. I.a,w (Atlay a cd. 14)(I4). 67<J, n. (c). ‘ Int. Law, ii. 247 8. 

“ I. L. 67.?; cf. Kent, 363, and n. 2 ; Taylor, I. L. 743-4 ; Manning, 
390; Cob. Cases, K. 429; Westlake, I. L. ii. 292. 
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contraband art icles have been deposited at an interinediate 
port on the outward voyage and before it tenninatedd 
Tlie .British rule is also opposed by the continental writers.-^ 

The Manual of Naval .Prize Law required that a coin- 
inaiider should detain a vessel returning after having 
carried ''contraband with false or simulated pap,ers and 
the liability of such a vessel to condemnation was not 
denied in tlie British Meiv.orandum submitted to the 
London Conference.^ The Spanish Memorandum, liow- 
ever, decjlared tliat when once the eoiitraband has been 
unloaded the responsibilities resulting under international 
law from its transport are annulled ; in the Base de 
dmussion drawn up liy tlie Britisli Government as 
a basis for the deliberations of the (Vmfenmee it Avas 
si ated tliat the priiudjile apiieanxl to be geiuMalJy acicepted 
that a vessel may not be captured on the ground tliat she 
has carried eoiitraband on a previous occasion if su(;]i 
carriage is in point of fact at an end;'* Article 88 of 
the .Declaration accordingly disallowed capture on tlie 
return voyage under any cireumsta.nces wliatevt'r. 

But in the war of 1914-15 Great Britain’ and lier allies 
iiave adhered to the former British practice. The Order 
in Council of August 20, 1914J’ provided that a neutral 
vessel which succeeded in carrying contraband to tlie 
enemy witli false papers miglil be detained for liaving 
carried sucli contraband if she ivas encountered before 
she completed her i-eturn voyage. In the later Order in 
( Vnineil of October 29 ' this lias been altered into tlie 

^ C.f. Moore, Dig. vii. 745. ^ Of. Ilansemanii, 47-8. 

I §80 (p|). 28-4). * P. ]>. Misc. Ko. 5 (lOOfV), 71, 

Ibid. 78 ; Hanseiiumn, 59. 

** M. K. L. 144 ; tStat. 11. and 0. No. 1260; infra, App. B, p. 282. 

» M. E. L. 8up. No. 2, 79; 8tat. R, and 0. No. 1614 ; infra. App. B, 
p. 284. As to the adoption of tlic rule by Franoe, Russia, and Italy, see 
M. E. L. Sup, No. 2. 78, u. (a) ; L, (i May II, 1915 (Russian decree of 
.Dei^eniber 8/21, 1914, sec. 2; L. (t July 0, 1915 (Italian royal decree of 
June 8, 1015^. art. 2). ^ 
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provision that ‘ a neutral vesseJ, with papers indicating 
a neutral destination, wliich, notwithstanding the destina- 
tion shown on the papers, proceeds to an enemy j^ort, 
shall be liable to capture and condemnation if she is 
encountered before the end of her next voyage \ Arti(*b> 40 
of the German Prize Regulation of April 18, ’ 1015/ 
provides that a vessel cannot be lield up on the ground 
of the trans])ort of contraband whicli occurred pnwiously' 
and is now completed, Should the vessel, however, have 
carried contraband to tlie 01101113 ^ in contravention of the 
statements made in the ship's papers, siie is tluui liable 
to be held up and contiseated until the termination of 
the war. 

L. G. May 11, 1915; Hub. and King, 29 50. 
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WITH THK GKNl-UiAL REPORT OE THE DRAFTING 
COMMITTEE 

Chapter II 

, CONTRABAND OF WAR 

This ehax)ter iA ono of the most, if not the most, important 
of the Declaration. It deals with a matter vvliieh has some- 
times givcm rise *to serious disputes l)otw('/On belligerents and 
noutrals. Thorefoi’e regulations to establish' exactly the 
riglits and duties of each luive often been ^urgently ctilled for. 
Peaceful trade may bc^ grateful for the [)r<>cision with which 
a subject of the highest imx)ortancc to its interests is now for 
the first time treated. 

The notion of contraband of war connotes two elements : 
it cjoncerns ol)jccts of a, cavrtain kind and with a certain 
destination, (.■annons, for instance, are (jarried in a neutral 
vessel. Ai’o they contraliand ? That de]:)ends : if they are 
destined for a neutnd Government, — no ; if tlicy are destined 
for an eiuany Goverunient, — yes. The trade in certain 
articles is by no means generally forbidden during \\ ar ; 
it is the trade with the enemy in these articles which is illicit, 
aaid against which the belligerent to whose detriment it is 
carried on may protect himself by the measures allowed by 
international laav . 

Articles 22 and 24 enumerate the articles which may be 
contraliand of wai', and ^vhicll arc so in fact wlicn they have 
a certain destination laid down in Articles 30 and 33. • The 
traditional distinction between absolute, and conditional contra- 
band is maintained : Articles 22 and 30 refer to the former, 
and Articles 24 and 33 to tlie latter. 

Article 22 « 

The follmving arliclcs 7ngy, ivithout riotice,^ be treated as 
contraband of ivar, under the name of absolute, contraband ;~ 
f * 1. Arms of all hinds, including arms for sporting purpose's, 
and their distinctive coni'jjonent parts. 

In view of the diliiculty of finding an exact equivalent in English 
for the expression de ^vlehi droit, it has been decided to translate it 
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2, Projectiles, charge^H^ and cartridges of all lands , and their 
distinctive component 2 )arts, 

3* Powder and explosives specially prepared for use in war, 

4. Gun~rnountings, Umber -boxes, limbers, rnilitary wagons, 

field forges and their distinctive component parts, 

5. Clothing and equipment of a dldmcti vely character, 

6. All kinds of harness of a distinctively military character, 

7. Saddle, draught, and 2 >ack animals suitable for use in ivar. 

Articles of camp equijmietU, and their distinctive com- 

poneni parts, , 

9. A rmour qdates. 

10. Warships, including boats amd. their dislinciive com- 
2 )onent 2 )arls of such a nature that they can only be used 
on a vessel of war. 

11. Im/ilements and ajyparatus designed exclustvely for the 
manufacture of mwniUons of war, for the mMnufeiclure 
or repmir of arms, or war material for use on land or sea. 

This list is that drawn up at the- seeoiid Peace (.^)llfcrellco 
by the committee charged A^ittl the .s))ccja] study of the 
(]iiostioii of contraband. It was the result of mutual con- 
cessions, and it has not seemed wise to reopen discussion on 
this subject for tlie purpose either of cutting out or of adding 
articles. 

The words de }ilein droit (without notice) im})]y tliat the 
jjrovision becom(‘S operative by the mere facd. of the war, 
and that no deolaration by the belligerejits is necessary. 
Trade is alrc^ady warned in time of peace. 

ut 

Article 23 

Articles exclusivdy used for war may be added to the list of 
absolute contrabaiul by a declaralion, which must be nobfied. 

Such notification must be addressed to the (Jovernrnents oj 
other Powers, or to their representatives accredited to the Power 
makiwj the deelaration, A notification wade aflcr the outbreak 
of hosiiUiies is addressed only to neutral Powers, 

Certain discoveries or inventions might make the list in 
Article 22 insufficient. An addition may be made to it on 
condition that it concerns articles exclusively used for tear. 
This addition must be notified to the other Powers, which 
Mdll take the necessary' measures to inform their subjects of 
it. In Theory the notification mi^y be made in time of peace 
or of \var. The former case will doubtless rarely occur, 
because a State wdiich made such a notification might Ias. 
suspected of meditating a war ; it w^ould, nevertlioless, have 

by the words ‘•without notice % which represent tlie rneaning attacl^cd 
to it by the draftsman of the present General Report (sec jj. 257). 

1796 S 
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the advantage of informhig trade beforehand. There was no 
reason for making it iiii possible. 

The right given to a Power to make an addition to the 
list by a mere declaration has been thought too wdde. It 
should be noticed that this right does not involve the dangers 
supposed. In th i first place it is understood that the declara- 
tion is only ox)erative for the Power wdiioh makes it, in the 
sense that the article added will only be contraband for it, 
as a belligerent ; other States may, of course, also make 
a. similar declaration. The addition may only refer to 
ai'ticles exclusively used for v^ar ; at present, it would be 
hard to mention any such articles which are not included 
in tlio list. Tlie future is left free. If a Power claimed to 
add to the list of absolute contraband articles not exclusively 
used for war, it anight expose itself to diplomatic remon- 
stiancos, because it would be disregarding an accepted rule, 
ilesides, there would be an eventual resort to the International 
Prize Court. »Su])posc that the Court holds that the article 
mentioned in the declaration of absolute contraband is 
wrongly j)laced thcic l)ecause it is not exclusively used for 
war, but that it might luxve l)een included in a declaration 
of conditional contraband, Contiscation may then l>e justi- 
fied if the capture was made in the (‘oiulitioiis laid down 
for tills kind of contraband (Articles 33-35) which, differ froin 
those enforced for absolute contraband (Afticle 30). 

It had been suggested that, in the interest of neutral trade, 
a period should ela|)8e betw een the notification and its enforce- 
ment. .fhit that would be very damaging to the belligerent, 
wliose object is precisely to xirotect hiinseff, since, during 
that period the trade in articles which he thinks dangerous 
would he frc(^ and tlio effect of his measui'o a failure. Account 
has been taken, in another fornij of the considerations of 
equity w hich have been adduced (see Article 43). 


Article 24 

The foUmving articles^ susceptible of use in war as tvell as 
for purposes of gjeace, may, zvithout notice,^ be treated as contra- 
band of war, under the nazne of conditional contrabmul : — 

1. Foodstuffs. 

2. Forage and grain, suitable for feeding animals. 

3. Clothing, fabrics for clothing, and boo^s and shoes, ^suitable 

for use in war. 

^ 4. Gold and silver in coin or bullion ; paper money. 

5. Vehicles of all kinds azmlable for use in zvar, and, their 
componezii parts. 

Sec note to Article 22. 
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6. Vessels, craft, and boats of all kinds; floating docks, 

parts of docks and their component parts. 

7. Railway material, both fixed and rolling stock, and material 

for telegraphs, wireless telegraphs, and tele/phones. 

8. Balloons and flying machines and their distinctive com- 

ponemt parts ; together with accei<st)ries and articles 
recognizable as intended for use in connexion with 
balloons and flying machines. 

*9. Fuel*; lubricanis. 

10. Powder and explosives not specially prepared for use igi 

xvar. • 

11. Barbed wire and implements for fixing and cutting ihe 
same. 

12. Horseshoes and shoeing materials. 

13. Harness and saddlery. 

14. d^ield glasses, telescopes, chronotneiers, and all kinds of 

nautical instruments • 

Ou the expression de.. 'jdein droit (without no<i(?e) tlie saine 
remark must be ‘made as witk regard to Article 22. The 
articles enumerated are only conditional c'.onlrahand it' th(\y 
have the destination speeilied in Article 33. 

Foodsfuffs^ include products necessary or useful tor sustain^ 
ing man, whether solid or liquid. 

• Papex money ojily includes inconvertible paper money, i.e. 
banknotes which may or not bo legal tender. Bills of 
exchange and cheques arc excluded. 

Engines and boilers arc included in 0. 

Railway material includes lixturos (such as rails, sleepers, 
turntables, parts of bridges) and rolling stock (such as 
locomotives, carriages, and trucks). 


. Article 25 

Articles susceptible of use in wax as well as for purposes of 
peace, other than those enumerated in Articles 22 and 24, may 
be added to the list of conditional contraband by a declaration, 
which must be notified in the manner provided for in the second 
paragraph of Article 23. 

This provision corresponds, as regards conditional contra- 
band, to that in Article 23 as regards absolute contraband. 

* • Article^ 26 

If a Power waives, so far as it is concerned, the right to truat 
as contraband of war an article conipirised in any of the classe% 
enumerated in Articles 22 and 24, such intention shall be 
announced % a declaration, which must be notified in the marmer 
provided for in the second 2 >aragraph of Article 23. 
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A belligerent may not wish to use the right to treat as 
contraband of war all the articles included in the above lists. 
It may suit him to add to conditional contraband an article 
included in absolute contraband or to declare free, so far as 
he is concerned, the trade in some article included in one 
class or the othK>r. It is desirable that he should make 
known his intention on this subject, and he will probably 
do so in' order to have the credit of the measure. If he does 
not do so, but confines himself to giving instructions to bis 
qruisers, the vessels searched will bo agreeably surprised 
if the searcher does not repreach them with carrying what 
they themselves consider contraband. Nothing can prevent 
a Power fiom making such a declaration in time of peace. 
»See what is said as regards Article 23. 


A rlidc 27 

(• 

Articles 'which are not susceptible of tese in war may not be 
declared contraband, of um\ „ 

The existence of a so-called free list (Article 28) makes it 
useful thus to put on rc^^cord that articles which cannot be 
used for purposes of Avar may not be declared contraband 
of war. It might have been thought that articles not included 
in that list might at least be declared conditional contraband. 

n 

Article 28 

The following may not be declared, contraband of tear : — 

1. Haw cotton, wool, silk, jute, flax, hemg)^' and other raw 

materials of the textile industries, and yarns of the same, 

2. Oil seeds and nuts ; cojmi. 

3. Rubber, resins, gums, and lacs ; hops. 

4. Rate hides and horns, bones, and ivory. 

5. Natural and. artificial mamires, including nitrates and 

phosphaies for agrictdtural prutposes. 

(). Metallic ores. 

7. Earths, clays, lime, chalk, stone, including marble, bricks, 

slates, emd tiles. 

8. Chinaware and glass. 

9. Fapjer and papier -making mat'erials. 

10. Soap, pyaini and colours, including articles exclusively 

used in their manufacture, and varnish. «. 

1 1 . Bleaching pyouder, soda ash, caustic soda, salt cake, 
4 ammonia, milphate of ammonia, and sulphate of copper. 

^ 12. Agricultural, mining, textile, and p>rinting machinery. 

13. Precious and sani-precious ^stones, pearls, mother-of 

t ^ pearl, and coral. * * 

14. Clocks and watches, other than chronometers. 
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15. Fashion and fami/ goods. 

16. Feathers of all kinds y hairs ^ and bristles. 

17. Articles of household furniture and decoration ; office, 
furniture and requisites. 

To lessen,, the drawbacks of war as regards ncntral trade 
it has been thought useful to draw up this’so-called frea list, 
but this does not mean, as has been explained alx^ve^ that all 
articles outside it might be declared contraband of war. 

'The ores here referred to are the product of mines from 
Avhich metals are derived. » 

There was a demand that dgeslnffs sliould ho included in 
10, but this seemed too general, for tlicrc are materials from 
which colours arc derived, such as coaL.whitdi also have other 
uses. Products only used for making y*olours enjoy the 
exemption. 

Articles de Paris,’ an ex])ression tlio meaning of which is 
universally iinderstood, come under 15. • 

16 refers to the hair of certain animals, such as pigs and 
wild boars. 

Carpets and mats come under bonscliold finjiit ni’e and 
ornaments 17. 

Article 21) 

Likewise the f(Mounmj may not be treated as contrahand. of 
tear : — 

1. Article.s serving exclusively to aid the sick and ivounded. 

They can, hoivever, in case of urgent military necessity, 
and, subject to the payment of (vnn pciKsation, be requisi- 
tioned, if their destination is that specifUxt in ‘30. 

2. Articles intended, for the use of the vessel in tvhich they 

are. found, as well as (hose iniemled for the use of her 
crew and passenyers during the voyage. 

The articles onumoratod in Article 29 are also excluded from 
treatment as contraband, but for reasons dilferont from those 
which have led to the inclusion of the list in Article 28. 

Motives of humanity have exempted arti<;les exclusively 
used to aid the sick and wounded, vhieh, of (toiirst?, include 
drugs and different medicinds. This do(‘s not rt^fer to liospital- 
ships, which enjoy spe^?ial immunity under the conveniit)n of 
The tJpjigue of the 18th October, 1907, but to ordinary mc5r- 
chant vessels, whose cargo inf^ludes articles of the kind 
mentioned. The cruiser has, however, the*right, in case^of 
urgent necessity, to requisition such articles for the need^ 
of her crew or of the licet to which she belongs, but they 
can. only be* requisitioned on payment of eompensa tioii. # It 
must, however, be observed that this right of requisition may 
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•not be exercised in all cases. The articles in question must 
have the destination specified in Article 30, that is to say, 
an enemy destination. Otherwise, the ordinary law regains 
its sway ; a belligerent could not have the right of requisition 
as regards neutral vessels on the high seas. 

Articles intendr^l to the use of the vessel, whkdj might in 
thcmYselves and by their nature be contraband of war, may 
not ])e treated, — for instance, arms intended for the 

defence of the vessel against pirates, or for makirig signajs. 
The same is true of articles intended for tlio use of the crew 
alid passengers during the voyage ; the crew here includes 
all persons in the service of the vessel in general. 

Destinaiion of Contraband. — As has been said, the second 
element in tlu\ notion of contraband is dcsthialkyn. Great 
difficulties have aaisen on this subject, which find expression 
in the tJieory of continuous voyage, so often attacked or adduced 
without a clear c(yn prehension of its exact meaning. Cases 
must simply be (‘onsidored on their merits so as to see how 
they can be settled without unnecessarily gnno^yiug neutrals 
or sacrificing the legitimate rights of belligerents. 

In order to effect a compromise; between conflicting tlieorics 
and practices, absolute and conditional contraband have 
differently treated in this connexion. 

Articles 30 to 32 refer to absolute, and Articles 33 to ’36 to 
conditional contraband. • 


Article 30 

Absolute contraband is liable to capture If il^ is shoivn to he 
desiiited to territory belonging to or occupied by the enemy, or to 
the a/rmed forces of the enemy. It is iniYnaicrial vdiether the 
carriage of the goods is direct or entails iranshipwent or a 
subsequent transport by land. 

The articles included in the list in Article 22 are absolute 
contraband when they are destined for territory belonging 
to or occupied by the 01101113 ^, or for his armed military or 
naval forces. Those articles are liable to capture as soon as 
a final destination of this kind can be shown by the captor to 
exist. It is not, therefore, the destination of the vessel which 
is decisive, but that of the goods. It makes no difference 
if these goods are on board a vessel ,whieh is to discharge 
them in a neutral port ; as soon as the captor is able show 
that they are to be forwarded from there by land or sea to an 
er^emy country, it is enough to justify the capture and subse- 
fiuent condemnation of the (^argo. The very principle of 
(’oiitinuous vo^^age, as regards absolute contraband, is estab- 
li^sbed by Article 30. The journey made .by the goods is 
regarded as a whole.^ ’ 
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Article 31 

Proof of the destinatum specified in Article 30 is complete 
in the following cases : — 

1 . When the^ goods are documented for discluirge in an e.nemjj 

portj or for delivery to the armed forces of llhe enemy, 

2. When the vessel is to call at enrmy porUionly,, or when she 

IS to touch at an enemy port or meet rJhe armed fordes of 
the eiieviy before reaching the neutral port for fvhich the 

* goods in question are docameMed. 

A« has been said, tho obligation of ])roviug that the eontivv- 
band goods really have the destination specified in Article 30 
rests with the captor. In certain cases jiroof of tho destiiiii- 
tion specified in Article 31 is conclusine, that is to say, tfic 
proof may not bo rebutted. ' 

First Case. — The goods are doemnenkd foi* discharge in an 
enemy port, that is to say, according to tlu^ slvip’s papc!*s 
referring to d hose goods, they are to boMiscliarged ther(‘, 
111 this case there is a real admission of enemy destination 
on the part of the interested parties themselv(^s. 

Second Case. — "fhe vessel is to touch at eiKuuy |)oi’ts only ; 
or she is to touch at an enemy port lief ore reaching tlie 
neutral port for wliicli the goods arc documented, so that 
although these goods, according to the pa[>ers leforriug to 
’them, are to be cU'Seliarged in a neutral port, th(^ vessel cany- 
ing* them is to touch at an enemy port bcfr>re read ling licit 
neutral port. They will be liable to cajiture, and tho possi- 
bility of proving tliat tlioir neutral destination is real and in 
accordance with the intentions of the jiarties intt'Oisted is not 
admitted. The fact that, before r(5a(diing that destination, 
the ves.sel will touch at an cntaiiy port, w ould occasion too 
great a risk for tlio belligerent wluiso cruiser soanihes tlic 
vessel. Even without assuming that thei‘o is intentional 
fraud, there might bo a strong temptation for the master of 
the merchant vessel to discliaigo tho contraband, for which 
he would gijt a good price, and for the local authorities to 
requisition the goods. 

The same case arises where the vessel, before reaching the 
neutral port, is to join the armed forces of tlie enemy. 

For the sake of simplicity, the provision only speaks of an 
enemy port, but it is understood that a port occupied by the 
enemy must be regarded as an enemy port, as follows from tho 
general rule in Article 30. , 

Article 32 * ^ 

Where a vessel is carrying absolute contrahwnd, Iwr papers 
are conclusive 'pxoof as to the voyage on which she is engewed^ 
wtless she is found clearly out of the course indicated by Her 
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papers and unable to give adequate, reasons to justify s^uch 
deviation. 

The papers, therefore, are conchisive proof of the course 
of the vessel unless she is encountered in circumstances which 
•show that their statements are not to be trusted. See also 
the Qxt)lanations |iven as regards Article 35. 

Article 33 • • 

Conditional confraband is liable to capture if it is shown to 
Ik destined for the use of the armed forces or of a government 
departnne/nt of the enemy Statey unless in this latter case the 
circ/imisUmces show that the goods cannot in fact be used for the 
purposes of the 2 var in 'progress. This latter exception does not 
apply to a consignmenl corning imder Article 24 (4). 

The rules for conditional contraband differ from those laid 
down for absolute contraband in two respccds (1) there is 
no question of destination for the eneni>^ in general, but of 
destination for the use of his armed forced or government 
departments ; (2) the doctrine of continuous voyage is 

excluded. Articles 33 and 34 refer to the first, and Article 35 
to the second principle. 

The articles included in the list of conditional contraband^ 
may serve for peaceful uses as well as for hostile purposes.’ 
If, "from the eircumstances, the peaceful purpose is clear, 
tlieir ca])iure is not justified ; it is otheruiso if a hostile 
purpose is to be assumed, as, for instance, in the ease of 
foodstuffs destined for an enemy army or fli^^et, or of coal 
destined for an enemy fleet. In such a case tiiere is clearly 
no room for doubt. But what is the solution when the 
articles arc destined for the civil government deq^artments 
of the enemy State ? It ma3^ be raoncA?^ sent to a government 
department, for use in the payment of its official salaries, 
or rails sent to a departmoiit of puliiic works. In these 
cases there is enemy destination which renders tlio goods 
liable in the first place to capture, and in the second to con- 
demnation. The reasons for this are at once legal and 
practical. The State is one, although it necessarily acts 
through different departments. If a civil department may 
freely receive foodstuffs or money, thjit department is not 
the only gainer, but the entire State, including its military 
administration, gains also, since the general resources of the 
State are therelyyi, increased. Further, the receipts of a civil 
department may be considered of greater use to the military 
administration and directly assigned to the latter. Money 
or fpodstuffs reall^^ destined for a civil department may thus 
come to be used directly for the needs of the army. This 
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pos.^ibility, which m always present, shows why destination 
for the departments of the enemy State is assiniilated to that 
for its armed forces. 

It is the departments of the. State whicli are dependent on 
the central power that are in question, and not all the dex>art- 
ments which* may exist in the enemy State J local and invini- 
cipal bodies, for instance, are not incliiAcd, and arficles 
destined for their use would not be-contrabarul. * 

JVar maV be waged in such circumstances that destination 
for the use of a civil department cannot be suspect, and 
consequently cannot make goo^ls contraband. For instance, 
there is a war in Europe, and the eolonies of the be]liger(>nt 
countries are not, in fact, affected by it. h'oodstuffs or other 
articles in the list of conditional contraband destined for the use 
of the civil government of a colony would not be held to be con- 
trabaiKl of war, because the considerat ions adduced al)ovc do 
not apply to their case ; the resources of thc^^ civil government 
cannot be drawn on for the needs of the war. (told, silver, 
or paper money aye exceptions, because a sum of money can 
easily bo sentiVom one end of the world to thci other. 

ArUcle 34 

The destination referred to in Article 33 is presumed to exist 
if the. -goods are consigned to enemy aidlioritics, or to a trader ^ 
esiaJMshed in Ihe ^meiny country, ivho, as a niatlcr of contnion 
knowledge., supplies articles of this kind to the enemy. A similar 
presumption arises if the goods are consigned to a fortified place, 
belonging to the enerny, or other place serving as a base for the 
armed forces of the enemy. JS o such presiirnpliort, however, 
arises in the case of a rnerchani vessel bound for one of these 
places if it is sought to prove that she herself is contraband. 

In cases vdiere the above prcsimiptiofis do not arise, the 
destination is presumed to be innocenl. 

The presiimplions set up by this Article may be rebut ted. 

Contraband artieles will not usually bo directly addressed 
to the military authorities or to the government rlepart incuits 
of the enemy »State. Their true destination will be nujre or 
less eoiieealed, and the captor must prove it in order to 
justify their capture. But it has been thought reasonable 
to set up presumptions based on the nature of the ])(‘rson to 
whom, or place for wliicli, the artieles are destined. It may 
be an enemy aiithqrity or a trader established in an enemy 
country who, as a matter of comlnon knowledge, Hupplies tlie 
enemy Government with articles of the kfnd in questicgi. 
It may be a fortified place belonging to the enemy or a place* 
used as a base, vhcther.of operations or of supply, for the 
armed forces of t^ie cneniy. 

V ^ Cf. supra, p, 170, n. 3 ^ 
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This general presumption may not bo applied to the 
merchant vessel herself on her way to a fortified place, though 
she may in herself be conditional contraband, but only if 
her destination for the use of the armed forces or government 
departments of the enemy State is directly x)roved. 

Ill the absencc|of the above presumptions, th@ destination 
is presumed to innocent. That is the ordinary law, 
accord iifg to w hich the captor mnst prove the illicit character 
of the goods whicli lie claims to capture. * * * 

FinalL^ all the prosmnptions thus set up in the interest 
of the captor or against him ijiay be rebutted. The national 
tribunals, in the first place, and, in the second, the Inter- 
national ( .V)urt, ill exercise their jnclgenumt. 


A rticle 35 

(Jowlitional contraband is not liable (o raptfire, exeejd when 
found on board a vessel bound for ierritory beXonging to or 
occupied by Ihe. enemy, or for the armed farces of the enemy, 
and when it is not to be discharged in an intervening neutral port. 
The. ship\s papers are conclusive proof both as to the voyage 
on which the vessel is engaxfed and as ' to the port of discharge 
of the goods, unless she is found clearly out of the course, indicated 
by her papers, and unable to give aderpiate reasons to justify 
such deviation, * ! 


As has been said a})OV(', the doctrine of continuous voyage 
is excluded for conditional (contraband, \ihich is only liable 
to capture w-Iicn it is to bo discharged in ^tn enemy port. 
As soon as tlie goods are documented for discharge in a neutral 
port they can no longer bo contraband, and no examination 
will be made as to whether they are to lie forwarded to the 
enemy by sea or land from that neutral port. It is here that 
the case of absolute contraband is essentially different. 

The ship’s papers furnish complete proof as to the voyage 
on which the vessel is engaged and as to the ])lace w here the 
cargo is to bo discharged ; but this would not be so if the 
vessel were encountered clearly out of the course which she 
should follow according to her papers, and unable to give 
adequate reasons to justify such 'deviation. 

This rule as to the proof furnished, by the ship’s papers is 
intended to prevent claims frivoiogsly raised liy a*(3ruiser 
and giving rise to unjustifiable captures. * It must not be too 
literally interpreted, for that would make all frauds easy. 
‘Thus it does not hold good when the vessel is encountered 
at sea clearly out of the course which she ought to have 
foPowed, iind unable to justify such deviation.* The ship’s 
papers arc then in contradiction wdth the U*ue facts and lose 
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all value as evidence ; the cruiser will be free to decide 
according to the merits of the case. In the same wa-y, 
a search of the vessel may reveal facts whicli irrefutably 
prove that her destination or the place ^^^ho^c the goods are 
to be discharge<l is incorrectly entered in the ship’s papers. 
The commander of the cruiser is then free) to judge of the 
circumstances a-nd captun) tiro vessel or nov a(aa>rding to liis 
judgement. To resume, the ship’s •papers are proof, unless 
faejts sho\^^ their ovideuce to be false. This qualtfieaf ion of 
the value of the ship’s papeus as proof secuus self-evident and 
unworthy of special mention.. The aim has been not t<5 
appear to weaken the force of the general rule, which forms 
a safeguard for neutral trade. 

It does not follow that, because a single entsy in (he ship’s 
papers is shown to be false, their evidcnce^los(‘.s its value as 
a whole. The entries wliidi cajuiot be proved false retain 
their value, 

A riicle ,‘tG 

• 

NolwithskmcUnff the provisions of Arlirlc .‘15, conditional 
CAynlraband, ij' shoivn to have the desti nation referred to in 
Ariicle 33, is liahie to capture in cases ivhere the enemy country 
has no seaboard. 

• The case eontom])lated is certainly rare, but has neverthe- 
less arisen in rceont wars. In the ease of ai)solate contraband, 
there is no difficulty, since destinatit)n for the erieiny may 
always be proved, whatever the route by which the goods 
are sent (ArtieU^ 30), For conditional contraband tlio ease 
is different, and an excoptioji must bo made to the general 
rule laid dowii in Article 35, paragraph 1, so as to allow the 
captor to pr(jVO that the snspocted goods really have the 
special destination referred to in Article 33 without tiie 
possibility of being confronted by the objection that tlioy 
were to 1)0 discharged in a neutral port. 


Ariicle 37 

A vessel carryinff goods liable to capture as absolute- or con- 
ditional coyiirabanrl may be eppiared on the high seas or in the 
territorml waters of the helligercnis throughout the ichole of her 
voyage, even if she is /d touch at a port of call before reaching 
the hostile deslinMlon. ^ 

The vessel may be captured for contraband during tjje 
whole of her voyage, provided that she is in waters where^ 
an act of war is lawd’ul. The fact tliat she intends to touch 
at a port of.call l)cforo roaching the enemy destination d^^o^ 
not prevent caiiture, provided that destination in her par- 
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ticular case is proved in Gonformity with the rules laid down 
in Articles 30 to 32 for absolute, and in Articles 33 to 35 for 
conditional contraband, subject to the exception provided 
for in Article 36. 

Article 38 

A vessel may not be captureA on the ground that she has 
carried contraband on a ju'cvious occasion if such carriage is in 
point of fact at an end, 

. A vessel is liable to capture for carrying contral)aiid, but 
not for liaving done vso. 

Article 31) 

Contraband goods are liable to co7idemnaiion. 

This presents no dinicnlty. 

Article 40. 

A vessel carrying conlraband may be coiullmned if the contra- 
band, reckoned either by value, iveight, volume, or freight, forms 
more, than half the cargo. 

It vas UTiiversaJly admitted that in certain cases the 
(M:)ndernnatioji of the contraband is not enough, and that the 
vessel hei’self should also l>c condemned, biu opinions differed 
as to v'hat these cases were. It was decided that the contra- 
band in list bear a cert ain | )roportion to t he total cargo. 
Jliit the question diviiles itself into two parts : (1 ) What shall 
be the proportion ? Tlio solution adopted is the mean 
bc^vveeii (hose ])ro]:)()s(*d, which varied from a quarter to 
three-quarters. (2) Kow shall this proportion bo reckoned ? 
Must the contral)and form more than half the cargo in volume, 
weight, value, or freight i The adoption of a single fixed 
standard gives rise to theoretical objections, and also to 
practices intended to avoid condemnation of the vessel in 
spite of the importance of the cargo. If tlio standard of ’ 
volume or weight is adopted, the master will ship innocent 
goods oc(aip\ ing s}>ace, or of weight, sufficient to exceed the 
(jontraband. A similar remark may be made as regards the 
standard of value or freight. The consequence is that, in 
order to justify condemnation, it is enough that the contra- 
liaiid should form more than half the cargo hy any-one of 
the al>ovo standards. This' may seem harsh ; but, on the 
one hand, any other system would make fraudulent calcxila- 
'l ions easy, and, on the other, the condemnation of the vessel 
may be said to be justified when the carriage of contraband 
biisTued an important part of her venture — a statement which 
applies to all the cases specified. 
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Article 41 

If a vessel carrying contraband is released, site may he con- 
demned to pay the costs and expenses incurred by ike captor in 
respect of the proceedings in the national prize, court and the 
custody of the ship and cargo (luring the ‘proccj^dings. 

It is not just that, on the one hand, ilic/ carriage of more 
than a certain proportion of eoiitrctband shouM invMve the 
condemnation of the vessel, whih*- if the contraband forms 
less than this proportion, it aloiu5 is conti sedated. Tliis often 
involves no loss for the master, •the freight of this (‘ont j-abaiKl 
having been paid in advance. Docs this not eiKonrage trade- 
in contraband, and ought not a certain penalty to be im- 
posed for the carriage of a proport ioVi of e/int fjdiand l(\ss 
than that required to entail condeimiation A kind of fine 
was proposed which should bear a relation to the value of 
the contraband articles. Obj(‘ctions of va^rious sorts Avere 
brought forward against this projiusal, although the })i in(yi|)le 
of the infliction ofiSome kind of pecuniary loss for tlu^ (carriage 
of contraband scorned jiistilied. The, same oliject was 
attained in another way by jiroviding that the; costs and 
expenses incurred by the captoi* in respect of the proceedings 
in the national prize court and of the custody of the vessel 
and of her (;argo din ing the ])roeoo(liugs aie to be paid by the 
vessel. The expanses of the custody of the vcrssel include 
in this case the keep of the captured vessers etew. It sliould 
be added that the loss to a vessel by Ixdng takim to a prize 
port and kept tliere is the most serious deterient as jegards 
the carriage of contraband. 

Article 42 

Goods ‘Which belong to the owner of the coniraband and are 
on board the same vessel are liable to comlemnation. 

The owner of the contraband is punisJicd in th(^ first place 
by the condemnation of his (contraband profierty ; and in the 
second by that of the goods, even if innocent, which he may 
possess on board the same vessel. 


Article 43 

• 

If a vessel is encountered at sea while unaware of the outbreah 
of hostilities or of the declaration •of coniraband which applies 
to her cargo, the contraband cannot be condemned except an 
payment of co77ipensatio7i ; the vessel herself and the remainder^ 
of the. cargo are not liable to condejnnation or to the costs and 
expenses refemed to in Ar^cle 41. The same 'rule (ipplies if § 1 ^ 
masieTi after becommg aware of the outbreak of hostilities, or of 
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the declaraiion of contraband, has had no opiiorluniiy of dis- 
charging the contraband, 

A vessel is deemed to be aware of the existejice of a state of 
war, or of a declaraiion of contraband, if she left a ne/iUral port 
subsecjuently to the notification to the Power to which such port 
belongs of the outbreak of hostilities, or of the declaration of 
contraband, provhled such ?iotificatio7i tvas made in sufficient 
time, A vessel is also deemed to be aware of the existence of 
a state of war if she left an enemy port after the oiitbrealc^ of 
hostilities. 

This i)rovision is intended to spai’C neutrals who might in 
fact be carrying eontrabandj but against whom no charge 
could be made. This may arise in two cases. The first is 
that in which they are unaware of the outbreak of hostilities ; 
the second is that in which, though aw^aro of this, they do not 
know of the declaration of contraband made by a beiligerent, 
in accordance with Articles and 25, vvliicli is, as it happens, 
the one applicable to the whole or a part of the cargo. It 
w'ould ho unjust to captui‘e the ship and e.'indemn the contra- 
band ; on the other liand, the cruiser cannot he obliged to let 
go on to the enemy goods suitable for use in the w ar of which 
lie may stand in urgent need. These opposing interests are 
reconciled l.iy making c()ii(lomnat.i(;)n conditional on the ])ay*’ 
moiit of compeiLsation (sec the (;onventiou of tlie 18th October, 
1907, on the rules for (;nemy merchant vessels on the; outbreak 
of hostilities, which cxpress(?s a similar idea). 

Article 44 

A vessel which has been sloppjed on the ground that she is 
carrying contraband, and which is not liable to condemnation 
on account of the proporlioii of contraband on board, 7)iay, 
when the circumstances be allowed to contmue her 

voyage if the master is willing to hand over the contraband to 
the belligerent warship. 

The delivery of the contraband mast be entered by the captor 
071 the logbook of the vessel stopped, and the master must give 
the captor duly certified copies of all relevant pa27ers. 

The candor is at liberty to destroy the contraband that has been 
handed over to him iinder these conditions, 

a 

A neutral vessel is stopped for carrying contraband. She 
is not liable to condemnation, because the contraband does 
not reach the proportion specified in Article 40. She can, 
^nWertheless, be taken to a prize port for Judgement to be 
passed on the contraliand. This ri^ht of the captor appears 
top wide in certain cases, if the importance of the contraband, 
possibly slight (for instance, a case of guns or revolvers), 
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is compared with the heavy loss moiirred by the vessel by 
being thus turu(:‘d out of her course and detained during the 
time taken up by the proceedings. question has, tiiere- 

fore, been asked \vheth(jr tlie right of the neutral vessel to 
continue her voyage inigtit not be adinitted if tlie contraband 
articles wex'o handed over to the captor, \llio, on his part, 
might only I'ofusc to receive them for ^riiihcient reasons, 
for instance, Uie rough state of the sea, which would make 
triy^ishipment difficvilt or impossible, weJl-fouiided suspicions 
as to the amount of contraband wliich the mercliant vessel 
is roally carrying, tlio difficulty of stowing tlie articles ot\ 
board the warship, &c. This ))ro])osal did not gain sufficient 
support. It was alloged to be iriipossiblo to in}|)OS(‘ such an 
(obligation on the cruiser, for wliicli fin's liandiug ov^er of 
goods would almovst always have dravvbacl^. if, by chance, 
it has none, the cruiser w ill not refuse it, because she herself 
will gain })y not Ixiing turned out of licr coprse l)y having to 
take the vessel to a port. The idea of an obligation having 
thus been exciiiderj, it was decided to provide for the v oluntary 
handing over -of tlj^ contraband, which, it is hoped, will bo 
carried out w heuevau; possil)ie, to the great adv'aiitago of botli 
parties. Tiie formalities providcHl for ai'c \vry simple and 
need no oxpla nation. 

There must .be a judgement of a prize co\irt as regards the 
goods thus haiuhxl over. .h\^r this ])urpose the captor must 
be furnished with the necessary papers. It may bo supjjosed 
that there iniglit be doubt as to the eharacb^r of certain 
articles which the cruiser claims as coutiabaiul ; the master 
of the merchaTit vessel contests this claim, but prefers to 
deliver them up so as to be at liberty to (*ontinuo his voyage. 
This is merely a capture which has to be c;onOj-mcd by the 
prize court. 

The contraband delivered itp by the mercluint vessel jiiay 
hamper the cruiser, which must be left free to destroy it at 
the moment of handing over or later. 


Chapter IV 

. DESTRUCTION OF NEUTRAL PRIZES 

* 

The :Kiestr\iction of neutral prizes a subject comprised 
in the programme* of the second Peace Conference, and on 
that occasion no settlement was reached » It reaY>pear§d 
in the programipe of the present Conference, and this time* 
agreement has been found possible, »Such a result, which 
bears witness to tlie sincere desire of all parties to arrive at^ap 
understanding, is- a matter for congratulation. It has been 
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shown once more that coatUcting hard*and‘fast rules do not 
always correspond to things as they are, and that if there be 
readiness to descend to particulars, and to arrive at the 
precise way in which the rules have been applied, it will 
often be found that the actual practice is very much the same, 
although the dckitrinos professed appear to be •entirely in 
conflict. To eni#ble two parties to agree, it is first of all 
necessaiy that they shoidd nnderstand each other, and this 
frequently is not the case. Thus it has been found that 
those wlio declared for the right to destroy neutral prizes 
never claimed to use this right wantonly or at every oppor- 
tunity, but only by way of exception ; while, on the other 
hand, those who maintained the principle that destruction 
is forlhdden, aebnitted that the principle must give way in 
certain exceptiomJ cases. It therefore became a question 
of reaching an understanding with regard to those excep- 
tional eases to which, according to both views, the right to 
destroy should be confined. But this was not ail : there 
was need for some guarantee against a})use in the exercise 
of this right ; the ])ossibility of arbitrtO''^^^’ action in deter- 
mining these exceptional cases must be limited by throwing 
some real responsibility upon the captor. It was at this 
stage that a new idea was introduced into the discussion, 
thanks to which it. was ])ossil»lc to arrive at an agredment. 
The possibility of intervention by a coiut of justice ;wnll 
make the captor reflect before he acts, and at the same time 
secure rejiaration in cases wlicre there was no reason for the 
destruction. 

Such is the general spirit of the provisions of tliis chapter. 

Article 48 

A neutral vessel which has been captured may not be destroyed 
by the captor ; she must be taken into such port as is proper 
for the determination there of all questions concerning the validity 
of the prize. 

The general principic is very simple. A neutral vessel 
which has been seized may not be destroyed by the captor ; 
so much may be admitted by every one, whatever view is 
taken as to the effect produced by the capture. The vessel 
must be taken into a port for the determination there as to 
the validity of the prize. A prize crew w ill be put board 
or not, according to circumstaiicos. 

4 . 

i ‘ Article 49 

Aa' an exception, a neutral vessel tvJiich has been captured by 
a h'iligerent xvarsliip, and tvhich tvould be liable to cendemnationy 
may be destroyed if the observance of Article‘ 48 would involve 
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danger to the safety of the warship of to the success^of the opera- 
tions in which she is engaged at the time. 

The first condition necessary to justify the destruction of 
the captured vessel is that she should be liable to condemna- 
tion upon the facts of the case. If the ca)^toi‘ cannot even 
hope to obtain the condemnation of the vyssel, how caii ho 
lay claim to the riglit to destroy hoe ? 

The seccjnd condition is that the observance oi the general 
principle would involve danger to the safety of tlie warshi}) 
or to the success of the opera<^ions in whicii she is engaged 
at the time. This is what was finally agreed upon after 
various solutions had lieen tried. It was understood that 
the phrase compromeitre la securite was sy»y[>nymoMs witli 
7nettre cn danger le navire, and might 1:4? translated into 
English by : involve danger. It is, of course, llie situation 
at the moment when tlic dcsi-ru(ition takes place which must 
be considei'cd in order to decide whether Uie conditions are 
or are not ful filled^. For a danger which did not exist at the 
actual moment of capture may have appeared some time 
afterwards. 

Article oO 

Before the 'vessel is destroyed all pensions on board must be 
plac^A in safety, and all the ship's papers and other documents 
udiich the parties interested consider relevant for the purpose 
of decidhaj on the of Ike caplure 'must be lahen on t>oard 

the warshij). 

This provision lays down the precautions to be taken in 
the interests of the persons on board and of the adminis- 
tration of justice. 

Article 51 

A captor ivko has destroyed a neutral vessel niust, prior to 
a 7 iy decision res'jjeciiny the validity of the prize, establish thal 
he only acted m the. face of an exceptional necessity, of the 
nature contemplated in Article 49 . If he fails to do this, he 
must coynpensale the parties interesled, and 7io examinalion 
shall be made of the question whether the capture was valid or ytol, 

lb 

This claim gives a guarantee against the arbitrary destruc- 
tion of prizes by throwing a real responsibility upon the 
captor Vho has carried out the destruction. The result is 
that before any decision is given respecting the validity of 
the prize, the captor must prove that the situation he was, 
in was really one which fell uncler the head of the exceptional 
cases contemplated. This must be proved in proceedings to 
which the neutral is a party, and if the latter is not satisfited 
with the decision of the national prize coprt he ma^ take his 

1796 T 
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case to thc'. Iiiteruational Court. Proof to the above effect 
is, tlicrofore, a condition precedent which the captor must 
fulfil. If he fails to do this, he must compensate the parties 
interested in the vessel and the cargo, and the qiiestioti 
whether the capture was valid or not will not be gone into. 
In this way a ipal sanction is provided in res]1ect of the 
obligation not to'’ destroy u prize except in particular cases, 
the sand ion taking the foian of a fine inflicted on the cax>tor. 
If, on the other hand, this proof is given, the prize procedure 
follows the nsrial course ; if the x^rize is declared valid, no 
compensation is due; if it ‘is declared void, the x>^i'i*ties 
interested liav(3 a right to be comx^ensated. Resort to the 
International Court can only be made after the decision of 
the jirize court 4uis been given on the wVioIc matter, and not 
immediately after the preliminary question has been decided. 

, Article 52 

If the cwpVum of a neaitral vessel is subsequently held to be 
invalid, though the act of destruction, has bj^fn held to have been 
jiisiifiable, the (uvplor must pay com/peyisation to the parties 
interested, in place of (he restitution to which they would have 
been entitled , 

A rticle 5,‘l 

If 'neutral goods not liable to condemruilion have been destroyed 
tvith the vessel, the otvner of such goods is entitled to compensation. 

»Supx)osing a vessel which has been destroyed carried 
neutral goods not liable to condemnation : the owner of such 
goods has, in every case, a right to corn x^eiisat ion, that is, 
without there being occasion to distinguish between cases 
where the destruction was or was not justified. This is eiiuit- 
able and a further* guaiantee against arbitrary destruction. 

Article 54 

The captor has the right to dcmayid the handing oiner, or to 
ptroceed h imself to the destruction, of any goods liable to condemna- 
tion found on board a vessel not herself liable to condemnation, pro- 
vided Ihal the circumstances are such as would, under A rticle 
justify the destruction of a vessel herself liable to condemnation. 
The capitor must enter the goods surrendered or destroyed in the 
logbook of the vessel siojyqyed, and must obtain duly certified 
copies of all reUmint papers. When the goqds have been* handed 
over or destroyed and the formalities duly carried out, the master 
must be allowed to continue his im/age. 

The provisions of Articles 51 \tnd 52 respecting ths obligations 
of a captor who has destroyed a neutr/il vessel are applicable, 

* 'A cruiser encounters a neutral merchant vessel carry^- 
ing contrsiband in #‘1 x^^^xrortion less than that specified ih 
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Article 40. The captain, may put a prize crcAV on boaicl the 
vessel and take her into a port for adjudication. He may, in 
conforniity with the provisions of Article 44, agree to the 
handing over of the contraband if olfered by tlie vessel 
stopped. But what is to happen if neither (|f these solutions 
is reached ? * The vessel sto|)ped does not oiTer to hand pver 
the cont;raband, and the cruiser is not in rnii position^to take 
the vessel jnta a national port. Is Ithe cruiser obliged to let 
tho neutral vessel go with the contraband on board ? lo 
require this seeiricd going too far, at l(‘ast in c(a tain excep- 
tional circumstances. These circumstances are in, fact th (3 
same as would have justified the destruction of the vcjssei, 
had she been liable to c.ondenmation. ^ in such a case, the 
cruiser may demand tlie handing ovtvr, or |!iix)c(H‘d to the 
destruction, of the goods liable to coi^d(ymnati<jn. The 
reason!=3 for which the right to destroy tliC' vess(>l has l)cen 
recognized may justify the destiaiction oi tlie con traba, nd 
goods, the more so as the considerations of lunnanity w liich 
can be adduced a^iinst the destruction of a vessel do not 
in this case •ajiply'T Against arliitrary (Uymands l>y thiy 
cruiser there are the same guarautees as thosi^ whicli made 
it possible to recognize ‘the right to destroy t he vessel. The 
captor, must, *as a preliminary, prove that he was really fa(^ed 
by the exceptional circumstances S])ccificd ; failing this, 
he i.4 cojidernned fo ]>ay the \ idiie of t he goods lianded over 
or destroyed, and the question whether they were contraliand 
or not w ill not lie gone ini o. 

The Article pr^iscribes certain formalities whicli are nec'cssary 
to establish the facts of the case and to enable tiio prize court 
to adjudicate. 

Of course, when once the goods have been handed over or 
destroyed, and the formalities carrieil out, t]i(‘ v(‘ssel which 
has lieen stopped must be left free to continue her voyage. 


Chapter VII 

CONVOY 

The practice of convoy ha«, in the past, occasionally given 
rise to grave difUcul ties and even to ooidiict. It is, therefore, 
satisfactory to be able to record the agreement w hich has 
been reached upon fhe subject. • 

• • 

Article ()1 • 

Neutral vessels under rationed convoy are exempt from 
search. The x^ormnander of a convoy yives, in writing, at tih^ 
request of the commhnder of a belligerent warship, all ii^ormaiion 

T 2^ 
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as to the character of the vessels and, their cargoes, which could 
be obtained by search. 

The principle laid down in simple ; a neutral vessel under 
the convoy of a warship of her own nationality is exempt 
from search. The reason for this rule is that the. Ijelligerent 
cruiser ought te^ be able to find in the assurances of the 
commafider of the convoy as good a guarantee as would be 
afforded by the exercise of the right of search Itself ; in fact, 
she cannot call in question the assurances giv^en by the 
bflicial I’epresentative of a neutral Government, without dis- 
playing a lack of international courtesy. If neutral Govern- 
ments allow belligerouts to search vessels sailing under their 
Hag, it is because they do not wish to be resj^onsible for the 
supervision of sutch vessels, and therefore allow belligerents 
to protect themselves. The situation is altered when a 
neutral Government consents to undertake that responsibility; 
the right of s<?archi lias no longer the same importance. 

But it follows from the exphination of the rule respecting 
convoy that the neutral Govern ment mclertakes to afford 
the belligerents every guarantee that tlie vessc^ls convoyed 
shall not take advantage of the protoction acc^orded to them 
in order to do anything inconsistent with their neutrality, 
as, for example, to carry contraband, render uimoutral 
service to the belligerent, or attempt to break blockade. 
There is need, therefore, that a genuine supervision should be 
exei’cised from the outset over the vessels which are to be 
convoyed ; and that suptu* vision must be continued through- 
out the voyage. The Government must aci^ w ith vigilance 
so as to prevent all aluise of the right of convoy, and must 
give to the officer who is put in command of a convoy precise 
instructions to this effect. 

A belligerent cruiser encounters a convoy ; she communi- 
cates w4th the commander of the convoy, who must, at her 
request, give in writing ail relevant information about the 
vessels under his protection. A written declaration is 
required, because it prevents all ambiguities and misunder- 
standings, and because it pledges to a greater extent the 
responsibility of the commander. The object of such a 
declaration is to make search umiecessary by the mere fact of 
giving to the cruiser the information^ which the search itself 
would have applied. 

Article 62 

i *' If the commander of the belligerent tvarship has reason to 
susjject that the. confidence of the commander "of the Cjonvoy has 
been abused, he communicates his suspicimis to him. In such 
a\ase it is for the commander of the convoy'alon^ to investigate 
the matte/A He mwt record the result of such investigation in 



APPENDIX A 277 

a report, of which a copy is handed to the officer of the warship. 
If, in the 02 nnion of Ike commander of the convot/, the facts 
shown in the re{pori justify the capture of one or more vessels, 
the protection of the. comoy must he ivithdrawn from such vessels. 

In the majority of cases the cruiser Avill ^lie satisfied with 
the declaratfou which the commaudcr of the convoy will have 
given to her, but she may have serious gro^inds for believing 
that the qonfldeiice of tlie commaAder has been abused, as 
io9 example, that a shi]3 under convoy of wliich tli<‘ papers 
are apparentl}' in order and exhibit nothing su.s])icious is, 
in fact, carrying contraliaiul el^^verly eoncealed. The cruiser 
may, in such a case, communicate her snsjiieions to the 
commander of the convoy, and an inv(\stigation may be 
considered necessary. If so, it will be maik' by the com- 
mander of the convoy, since it is ho aMne who exercis<^s 
authority over the vessels placed under liis protection. 
It appeared, nevertheless, that much difhgulty might often 
be avoided if the belligerent w<n‘e allowed to be present at 
this investigation#' otherwise be might still suspect, if not 
the good faith, at leSst the vigilance and perspicacity of tivc 
person who conducted the s<‘a.rch. But it was not thought 
that' an obligation to *allow' the otlicer of tlie cruiser to be 
preserit at tlie investigation should be imposed upon the 
commander of the convoy. He must, act as he tliinks licst ; 
if lie agrees to the? |)resence of an officier of tlio cruis(*r, it will 
be as an act of courtesy or good policy. He must in evmy 
case draw up a report of the investigation and give a copy 
to the officer of the cruiser. 

DilTerenc(is of opinion may occur lietwecui tlie two officers, 
particularly in relation to conditional conii*aband. The 
character of a port to wliich a cargo of corn is destined may 
be disjmted. Is it an ordinary coinniercvial })ort Y or is it 
a po^'t w hich serves as a ba>se of supply for the armed forces V 
The situation which arises out of the niero fact of the convoy 
must in such a case be respected, Thi^ officer of the cruiser 
can -do no jnore tlian make his jirotest, and tlui difficulty 
must l)e settled through the diplomatic channel. 

The situation is altogether different if a vessel under 
convoy is found beyond the possibility of dispute to be 
carrying contraband. The "vessel has no longer a right to 
protection, since the condition upon which such protection 
was granted has liot been fulfilled. Besides deceiving her 
own Government, she has tried* to deceive the belligerent. 
She must therefore be treated as a neutral •merchant vesj^pl 
encountered in tke ordinary wa'y and searched by a belligerent* 
cruiser. She cannot complii'in at being exposed to such 
rigorous tretrtmeilt, since there is in her case an aggravatioa 
of tile offence conlmitted by a carrier of contraband. 
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Chapter VIII 

RESISTANCE TO SEARCH 

The subject tibatecl hi this chapter was not mentioned in 
the ’})rograintne subniittcd by the llritish Government in 
Februaiy ltX)8^ fjut it isj intimately connected with several 
of the questions in that ]>rogramme, and thust attracted the 
attention of the (Jonferonce in the course of its deliberations ; 
?^nd it was thouglit necessary to frame a rule ii])on it, the 
drafting of whicli presented little difliciilty. 

A belligerent (uiiiser encounters a mcrcliant vessel and 
summons her to stop in order that she may be searched. 
The vessel sunimpned does not stop, but tiies to avoid the 
search by tliglit. The cruiser may employ force to stop her, 
and the luercliant vessel, if she is damaged or sunk, lias no 
right to com|)lairf, seeing that she has failed to, comply with 
an obligation imposed upon her by tlu^ Jaw of nations. 

If the ^ cssel is stopped, and it is shoTOd hat it was only in 
order to esca])c the ificonvenimice of being searclicd that 
recourso was had to flight, and that beyond this she had done 
nothing contrary to neutrality, she will not be .punislied for 
her attempt at tiight. If, on the other hand, it is established 
that the vessel has contraband on board, (f)v that she has in 
some way or other failed to cojnply with her duty as a neutral, 
she will sulTcr the consetpiences of her infraejiion of neutrality, 
but in this case, as in the last, she will not undergo any punish- 
imuit for her attempt at flight. Expression was given to the 
contrary view, namely, that a ship should be punished for an 
obvious attempt at flight as much as for forcible resistance. 
It was suggested that the })rospect of having tlie escaping 
vessel condemned as good prize would influence the captain 
of the cruiser to do his best to spare her. But in the end 
this view did not prevail. 


Article (>3 

Forcible resiMance to the legiiinuite exercise of. the right of 
sloppage^ search, arid capture, irivdlves in all cases the con- 
demnation of the vessel. The cargo is liable to the sarne treat- 
ment as the cargo of an enemy vessel. * Goods belonging to the 
'master or owner of the, vessel, are treated as^enemy goods. 

^Tho situation ‘is different if forcible resistance is made to 
♦any legitimate action by the*' cruiser. The vessel commits 
an act of hostility and must, from^that moment, bo treated 
vs^aa enemy vessel ; she will therefore bo subject to con- 
demnation, although the search may not -have shown that 
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anything contrary to nontraJity had been done. fSo far no 
difficulty seems to arise. 

What must be decided with regard to the cargo ? The 
rule which appeared to be tlie best is that according to whicli 
the cargo \Ndil be treated like the cargo on board an enemy 
vessel. Tbk assimilation involves tlie folio whig conseqiKmces : 
a neutral vessel which lias olTored resistance Ix^comcfs an 
enemy vessel and the goods on h 4 )ard presumed to be 

enemy goods/ Neutrals wlio are interested may cl aim their 
property, in accordanc'o with Article of the Declaration 
of Pfiris, but enemy goods will b<5 condranned, since the riiU' 
that the covers the (foods cannot/ lie addiKHxl, iKH^ause the 
captured vessel on board which tluvy arc found is (‘onsidered 
to be an enmny vessel. It will Ik> not*i(ied iliat/ the right to 
claim the goods is open to all neutrals, evjeu^to tlvose whose 
nationality is that of tlie captured vessel ; it ivould seem 
to lie an (5X(xiss of severity to inake such ix rsons suffer foi‘ 
the action af the master. There is, howifver, an exception 
as regards the goods Avliieh lielong to tlie owner of t he vessel ; 
it seems natural U ho should bear the eonseqiK'ueos of the 
acts of his agent, llis property on lioard the vxnsscI is tli<n‘(‘.- 
fore* treatecl as emxuy goods. A Jorliori the sanu‘. vwW) 
applies to the goods belonging to the master. 


Chapter IX 

COMFENSATION 

m 

This chaptcu’ is of very general application, imismucli as 
the provisions which it contains are operatives in all the 
numerous cases in which a cruiser may capture a vessel 
or goods. 

A rticle 64 

If the capture of a vessel or of goods is not upheld, by the 
priz,e court, or if the jmze is released witfunit any jurlgcmenl 
being given, the parties interested have the right to compensation, 
ttnless there, were good reasons for capluring the vessel or goods^ 

A cruiser has cayitured p> neutral vessel, on the ground, 
for example, of carriage of contraband or breach of blo(?kadc. 
The prize court releases the vessel, declaring the captui’e 
to be void. This •decision alon^‘ is evidently not enough to 
indemnify the parties interested for the loss incurred in 
consequence of the capture, ^ and this loss Tnay have b'iieu 
considerable, sfnee tlie vessel has been during a perioa* 
which may often be a vety long one, prevented from engaging 
in her ordinary *trade. May these parties claim to be (mifa- 
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pensated for Hub injury ? Reason requires tliat the affirina-' 
live answer should be given, if the injury has been undeserved, 
that is to say, if the capture was not brought about by some 
fault of the parties. It may, indeed, happen that there was 
good reason for the capture, because the master of the vessel 
searched did not produce evidence which ought in the ordinary 
course to have been available, and w hich was only furnished 
at a later stage. ^ In suejh a case it would be unjust that 
compensation should be awarded. On the oth<ir hand, if the 
cruiser has really been at fault, if the vessel has been captured 
when there were not good reasons for doing so, it is just that 
coiripensation should be granted. 

It may also ha])]>en that a vess(d which has been captured 
and taken into a j^ort is released by the action of the executive 
without the iiUej^vention of a prize court. The existing 
Xuaciice, under such circumstances, is not nniform. In some 
countries tlie prize court has no jurisdiction unless there is 
a question of vaKdating a capture, and cannot adjudicate 
on a claim for compensation based upon the giound that the 
capture would have been held unjustifiaJk^* ; in other conn- 
li'ics the ])rize court would have jurisdiction to euto>rtaiii 
a claim of this kind. On tills point;, therefore, there is a 
dilToronco which is not altogether equitable, and it is desir- 
able to lay down a rule which will produce the same ^(^salt in 
all (jountries. It is reasonable that every, capture olTectcd’ 
without good reasons should give to the parties interested 
a right to conipensation, without its being nt^cessary to draw" 
any distinction between the cases in which the capture has 
or has not been followed by a decision of u prize court ; 
and this argument is all the more foi^cible when the capture 
may have so little justification that the vessel is released by 
the action of the executive. A provision in general terms 
has therefore been adopted, which is capable of covering aril 
cases of capture. 

It- should be observed that in the text no reference is made 
to the question wliether the national tribunals are competent 
to adjudicate on a claim for compensation. In cases where 
proceedings are taken against the property captured, no 
doubt upon this point can be entertained. In the course 
of the proceedings taken to determme the validity of a capture 
the parties interested have the opportunity of making good 
their right to compensation, and, if the national tr^ibunal 
does not give them satisfaction, they can ifijply to the Inter- 
national Prize Cqurt. If, on the other hand, the action of 
belligerent has been confined to the capture, it is the 
law- of the belligerent captor w’^hicli decides whether there are 
tribunals competent to entertain a ddmand f,Qr compensation, 
andj' if so, w^hat are those tribunals ; the International Court 
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has not, according to the convention of The Hague, any 
jurisdiction in such a case. Prom an inter national point of 
view, the diplomatic channel is the only one available for 
making good such a ehiiin, whether the cause for coni})laiut 
is founded on a decision actually delivered, or on the absence 
of any tribimal having jurisdiction to enter?aiu it. 

The question was raised as to wbctluM: itf was necessary to 
draw a di^itinction l)etween the direct and the indirect losses 
sulTorcd by vessels or goods. The best coui’so appeared to 
be to leave tlie prize court free to estimate the aimuiut (tf 
compensation due, which will vary according to the circum- 
stances and cannot be laid down in ach^ancci in rules going 
into minute details. 

For the sake of simplicity, montion Iu)#s (Tnly been made 
of the vessel, but what has been said applies of course to 
cargo captured and afterwards released. Iimocent goods on 
board a vpsi^el wliicli has l)ccn captured sTiiTcr, in the same 
way, all the iuconvenienco which attends the capture of the 
vessel ; but if thcTv:#\\'as good cause for capturing the vessel, 
whether the capture has subsequeutly boon held to he valiti 
or iTot, the owners of the cargo have no riglit to compensation. 

It is perhaps useful to indicate oertai?) oases in which the 
cajvture of a vessid would be justilicd, whate\(ir might ho the 
ultimate decision of the prize court. Notably, there is the 
case where some or all of the shi])^s papers have been tdirowai 
overboard, su|){)ressed, or intent Iona 11. y destroyed on the 
initiative of tile inaster or ono of the ertnv or passengers. 
There is in sueh case an eiciuent w']ii(di will justify any sus- 
picion and afford an excuse for capturing tlie vessel, subject 
to the master’s a.biiity to account for his actioii heforci the 
prize court. Pven if the court should accept, tlu^ explanation 
given and should not find any reason for contleniiial ion, the 
parties interested cannot hope to rec-over compensation. 

An analogous case would be that in which there were 
found on board two sets of papej's, or false or forged papers, 
if this irregularity were connected with circutnstances calcu* 
lated to contribute to .the capture of the vessel. 

It ;:tppeared sulficient tfhat. these eases in which there 
would be a reasonalde excuse for the (capture should be 
menticyied in the }5resent Report, and sliould not be made the 
object of express "provisions, since, otherwise, the mention 
of tliese two particular cases might have led the supposition 
that they wero^he only casos in which a capture could *1;^ 
justified. 
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APPENDIX B 

THE ORDMIS IN COUNCIL ADOPTINC THE 
•PROVISION'S OF I'HE DECLARATION OF 
' LONDON 

(1) ()iII)1:R TN CoUNCtli ADOPTIISG, during the rRESENT 
Hostilities, the PBovrsioNs of the Convention 

KNOWN AS THE ‘ DECLARATION OF LONDON ’ WITH 

Additions and Modifications (8tati;tory Riji;es and 
Orders, H)14, No. 1200). 

r 

At the (Joiirt at JUickiiiglRiin Pala(H% the 20th day of August, 

‘ 1914. ; 

Present, 

The King's Most Hxcelleiit Majesty in. (‘ouncil. 

Whereas during the present hostilities the Naval Forces 
of His Majesty will co-ojierate with the .ITcucli and .Russian 
Naval Forces, and ^ , 

Whereas it is desirable that tlic naval operatic ms of the 
allied forces so far as they aifeet neutral ships and cornniercc 
shovdd be conduct oil on siniilar priucijiles, and 

Whereas the Covcrnrnciits of France and Russia have 

informed His Majesty’s Government that during tlie present 
hostilities it is their intention to act in aiHxirdanoe with the 
provisions of the Corivtmtion known as the Declaration of 
London, signed on tlie 261h day of JAthruary, 1909, so far as 
may bo practicable. 

Now, therefore^ His Majesty, by and witli the advice of His 
Privy Council, is pleased to order, and it is hereby ordered, 
that during the present hostilities the Convention known as 
the Declaration of London shall, sidiject to the following 
additi(.ms au<l modificaitions, be adopted and ])ut in force fiy 
His Majesty’s Government as if the same had been ratilled 
by His Majesty : — 

The additions and modifications are ks followLS : — 

1. The lists of absolute apd conditional contrabanSi con* 
tained in the Proclamation dated August 4th, 1914, shall be 
f^ubstituted for t'fie lists contained in Artiedes 22 and 24 of 
the said Declaration. 

2. A neutral vessel wliicli succeeded in eaiTying conti*aband 
1 6 f?he enemy w ith false papers may be detained for having 
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carried such contraband if she is encoiintored before she has 
completed her return voyage. 

3. The destination referred to in Article 33 may be inferred 
from any sufticient evidence, and (in addition to tJic pre- 
sumption laid down in Article 34) shall l)e presumed to exist 
if the goods are consigned to or for an agent of the l^nemy 
State or to or for a merchant or otlier person undet* tlie 
control of tho authorities of the Ejjemv’ Stfvl o. • 

^4. The 'exL'^tence of a blockade shall bo presumed to be 
known : - 

(a) to all ships whicli sailecUfrojn or toiicliod at an enemy 
port a* sufficient time after tlie notilication of the 
blockade to the local authorities to have enabled the 
enemy Government to make kiiown the existence of 
tho blockade, • 

(h) 'to all shif)s which sailed from or touched at a British or 
allied port after Ihc })uhlieation ofdh<' de(*Iaration of 
h}(i/i‘k*ade. 

5. NoiwithstaifW'iyg tlie provisions of 35 of the said 

'Declaration, condilionaJ contraband, if shown to have tbo 
destination referred to in Article 33, is lial)l(^ to capture to 
Avhatever port ihc vessel is bouml and at whatm er port the 
cargo is to be discharged. 

(i The GeneraJ lleport of tlie Drafting Committee on tlie 
said Declaration presented to the Naval (kmference and 
adopted by the (jonferf3nco at tho eleventh plenary meeting 
on Fehruarv 25th, 1909, shall ho considered liy all Prize 
Courts as an •authoritative statement of tho meaning and 
intention of the said Declaration, and such (knirts shall 
construe and interpret the provisions of the said Declaration 
by tlio light of tho commentary givmi therein. 

. And tlie Tiords Cominission(3rs of llis Majesty's Tnvisury, 
the Lords Commissioners of the Admiralty, arni each of His 
Majesty's Principal >Socvetaries c>f 8tat»c, tlie ikesidtuit of th(> 
Probate, Divorce and Admiralty Division of the High (Jourt 
of iTiistice, all other dudges of His Majesty's Prize Courts, 
and all Governors, Officers and Authorities whom it may 
concern, are to give, the iiecessary directions lierciii as to 
them may respectively appertain. 


A Imeric Fiiz Roy. 
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(2) The Deolaratiok of London Order in Co uncil, No. 2, 
1914 (Statutory Rudes and Orders, 1914, No. 1614). 

At Court fat Buckingham Palace, the 29th day of 
October, 1914. 

( 

Present, 

The King’s Most Excellent Majesty in Council. 

Whereas by an Order in Coiicil dated the 20th day of 
August, 1914, His Majesty was pleased to de'clare that during 
the present liostilities the Contention known as the Declara- 
tion of London should, sid>ject to certain additions and 
modifications therein specified, be adopted and j)ut in force 
by His Majesty’s Governnient : and 

Whereas the said additions and inodific?ations were i-endered 
necessary l)y the s])ecial conditions of the present war ; and 

Whereas it is desirat)Ie and |)ossible now to re-enact the said 
Order in Council with amcndnicnts in order to liiiniinize, so 
far as possible, the interference with innocent neutral trade 
ocjcasioned by the vv ar : •" * 

Now, tlierefore, His Majesty, by and witli tlio advice of llis 
Privy Council, is pleased to older, and it is hereby ordered, 
as follows : — 

1. During tli(5 piesent hostilities the provisions of the Con- 
vention known as the Declaration of LondoiL shall, subject to 
the cx(*lusion of the lists of conti aband and non-contraband, 
and to the modi ti cations hereinaffer set out, be adopted and 
juit in force by Mis Majesty’s Goveriunent. 

The modifications arc as follows : — 

(i) neutral vessel, with papers indicating a neutral 
destination, which, notwithstanding the destination 
shown on the papers, proceeds to an enemy ])ort, shall 
be liable to capture and condemnation if she is encouri- 
tered before the end of her next voyage. 

(ii) The destination deferred to in Article 33 of the said 

Declaration shall (in addition to the presumptions laid 
down in Article 34) be presumed to exist if the goods 
are consigned to or for an agent of the enemy State. 

(iii) Notwithstanding the provisions of Article 35 of the 
said Declaration, conditional contraband shall be liable 
to capture on board a vessel bound for a neutral port if 
the goods are consigned 'to order’, or if the » ship’s 
papers do not show who is the consignee of the goods 

^ or if they u oho w a consignee of the goods in territory 
belonging to or occupied by the encmy% . 

(iv) In the cases covered by the preceding ymragraph (iii) it 
shall lie upon the owners of the goods to . prove that 
their destination was innocent. 
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2. Where it is shown to the satisfaction of one of IlLs 
Majesty’s Principal Secretaries of State that the enemy 
Government is drawing supplies for its aj'med forces from or 
through a neutral country, he may direct tliat in respect of 
ships bound for a port in that eouniry, Artjcie 35 of the said 
Declaratimi* shall not a[)ply. Such direction shall be notihed 
in the London Gazelle and shall o])erat(^ ^unlil the same is 
withdrawp. .So long as such dirc^jtion is in forct?* a vessel 
w4^iich is caiTying conditional contraband to a ])ort in that 
country shall not be iinmuuo from captnre, 

3. The Order in Council of tjie 20th August, 1914, direct iitg 

the adoption and enfoj'cemejit during the present liostilities of 
the Convention known as the Declai-ation of London, subj<‘cd- 
to the additions and modilicalions thefoin sj»yciiicd, is lu>rt‘l)y 
repealed. • 

4. This Order may be cited as ‘the Declaration of London 
Order in Coiiiieil, No. 2, 1914 

And the 'Lords (kvmmissioncrs of His j\lajes1y ’s Treasury, 
the Lords Commissioners of tlie Admiralty, and each of His 
Majesty’s Prineipai* Secretaries of State, the President of the 
Probate, Divorce, and Admiralty Division of the High (\)ui‘t 
of Justice, all other Judges of His Majesty’s ih i/c C^nirts, and 
all Governors, Officers, and Authorities whom it may concern, 
are to give the netjessary diruHdlons herein as to them may 
respocti vely ap ta i 1 1 . 

A hneric FitzRoy. 


APPENDIX C 

THE CONTRABAND PROCLAMAl^lONS 

(1) Proolamatiok, datko Aucuist 4, 1914, Sceoifyuscs tkk 
ArTICI.es to be TKEATKD as (JOaNTK ABANO OF WaR 
(Statutory Rules and Orders, 1914, No. 1250). 

. By the King. 

A Proclamation specif yii\g the AriirJes to Ixr treated as 
Contraband of War. 

Georg% RJ, , 

Whereas a state of War exists between Us on the one hand < 
ancf the German Empire on the other : ** ^ 

Aird whereas it is necessary to specify the Articles which 'it 
is Our mtention to treat as Contraband of War : 

NoWy thferefoVe, We do hereby Declare, by and with tiie 
advice of Our Privy Council, that during the cemti nuance of 
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the War or until we do give further public notice the articles 
enumerated in Schedule 1 hereto will be treated as absolute 
contraband, and the articles enumerated in Schedule 11 
hereto will be treated as conditional contraband : — 


Schedule / 

c ^ 

The following arti<;lcs will bo treated as al)Solute contra- 
band : — • 

,^1. Anns of all kinds, including arms for sporting purposes, 
and their distinctive component parts, 

2. Projectiles, charges, and cartridges of all kinds, and their 
distincti vc coin ponent .parts, 

3. Powder and explosives specially prepared for use in war. 

4. Gun mountings, limber boxes, limbers, military wagons, 
field forges, and thc.vir distinctive coinpo 7 \ent parts. 

5. Clothing and cqvupmcnt of a distinctively^ military 
character. 

6. All kinds of hariiess of a distincti vcl^i-nd I itary character. 

7. Saddle, draught, and pack animals suitable for use in war. 

8. Articles of camp ecpiijiment, and .th^ir distinctive com- 
ponent parts. 

t). Armour plates. 

10. Warsliips, including boats, and their .distinctive co.ni- 
ponent parts of such a nature tliat tlioy can only be used on 
a vessel of war. 

11. Aeroplanes, airships, balloons, and aircraft of all kinds, 
and their (iomponont parts, togetlior with aecusssories ancl 
artic]e>s recognizable as intended for use in. connexion with 
balloons and airciraft, 

12. Implements and a])paratus designed exclusively for the 
manufacture of muiiitioiis of war, for the manufacture or 
repair of arms, or Avar material for use on land and sea. 


Sched/ule II 

The following articles will be treated as conditional contra- 
band : — 

1. Food-st lift’s. ’ 

2. Forage anti grain, suitable for feeding animals. 

3. Clothing, fabrics for clothing, and boots and Shoes, 
suitable for use in war. ' 

4^ Gold and silv'er in coin or bullion ; paper money. 

'5. Vehicles of all kinds available for use in ‘w ar, and their 
component parts. ^ 

t). tV^^sels, craft and boats of all kinds ; '"floating docks, 
parts of docks, and their component parts. 
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7. Bailway material, both fixed and rolling stock, and 
materials for telegrapbs, wireless telegraphs, and telephones. 

8. Euel ; lubricants. 

9. Powder and explosives not specially prepared for use 

in war. , 

10. Barbed wire, and iinpleineiits for liximi^ and cutting the 
same. 

11. Horse-sho^"« aiid shoeing mat^^rials. 

12. Harness and saddlery. 

13. Field-glasses, telescopes, clirononu'ters, and all kinds 

of nautical instrunients. « * 

(liven at Our (>ourb at Buckinghain I’alace, tdiis Fourth 
day of August, in the year of our Ijord Onc^ thousand 
nine hinidred and fourtecag and iu^thf* Fifth year of 
,Oiir Reign. 

(lod save the KiiiLr. 


(2) Piiocr.AMATioK^, pATED >Septembe;e 21, 1914, Specifying 
CE iiTAiN ’ Additional AirriOEE.s to bi*: tjvMoatiui as 

.CONTHAB.tND OF WaR (StA^M ITO ltY IvULES AND OrDEKS, 

1914, No. 1410). 

Uy the King. 

.* * 

A Proelamation specjifying certain additional Articles which 
are to bo ti’cated as Contraband of War. 

George R.l. • 

Whereas on the fourth day of August last We did issue Our 
Royal Proclamation specifying the articles whicdi if was Our 
intention to treat as Contraband of War during the War 
between Us and tlie German Emperoi* : 

And ^vhereas on the twelfth day of .August last We did l>y 
Our Royal Proclamation of tliat date extend Our Ihxiclama - 
tion.aforeinentioned to the War botwcHMi Us and the Emperor 
of Austria, King of Hungary : 

And whereas by an Order in C-ouncil of the twentieth day of 
August, 1014, it was ordered that durijig the present hostilities 
the Convention known as the Declaration of Jx)ndon sliould, 
subject to certain additions and nioditications therein s])ecified, 
be adopted and pid in force as if the same had been ratified 
by Us : * 

And wdiereas it is desirable to add to the of articles to jje 
treated as Contr^^iband of War* during the present War : • 

And whereas it is expedient to introduce certain further 
modifications in -tdie Declaration of London as adox^ted fj-iui 
put in force ; 
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Now, therefore, We do hereby Declare, by and wth the 
advice of Our Privy Council, that during the continuance of 
the War, or until We do give further public notice, the articles 
enumerated in the Schedule hereto will, notwithstanding 
anything contain/xl in Article 28 of the Declaration of London, 
be treated as conditional Contraband. 


Copper, unwToiiglit. 
Lead, pig, sheet, or pipe. 
Crlycerine. 

Ferrochrome. 

Haematite iron Ore. 


Schedule. 

Magnetic Iron Ore. * 

Rubber. 

, Hides and Skins, raw or rough 
tamied (but not including 
drcs.sed leather) . 


Given at Our Court at Buckingham Palace, this Twenty- 
first day of September, in the year of our Lord one 
thousand nine luindred and foiiiteen, and in the Fifth 
year of Oik* lleign. 


God save the King. 


(3) Proclamation, dated October 29, 1914, Revising the 
List of Contraband of War (Statutory Rules and 
Orders, 1914, No. 1613). 

By TjiE King. 

A Proclamation Revising the List of ( V>nlraband of War. 
George EJ. 

Whereas on the fourth day of August, 1914, We did issue 
Our Royal Proclamation specifying the articles which it w'as 
Our intention to treat as contraband of w ar during the war 
between Us and the German Emperor ; and 

Whereas on the twelfth day of August, 1914, We did by Our 
Royal Proclaimition of that date extend Our Proclamation 
aforementioned to the war between Us and the Emperor of 
Austria, King of Hungary ; and 

Whereas on the twenty-hrst day of September, 1914, Wo 
did by Our Royal l^ociamatiou of that date make certain 
additions to the list of articles to be treated as contraband of 
w^ar ; and « 

Whereas it is expedient to consolidate the said lists* and to 
make certain additions thereto : 

,Now, therefore, We do hereby declare, by and with the 
*{!idvice of Our Privy Council, * that the lists of contiaband 
contained in the schedules to Our Royal Proclamations of the 

of Seiitember 
that in lieu 


ioio'th day of August and the tw^enty-first day 
aforementioned are^ hereby withdrawn, and 



APPENDIX C 280 

thereof during the continuatioo of the war or until We do 
give further public notice tlie aiticies eiiu me rated in Bchediiie I 
hereto will be treated as absolute contra I )and, and tlio articles 
enumerated in Schedule II hereto will be treated as con- 
ditional contraband. 

Schedule I 

,1. Arms of all kinds, including arms for spoiling purposes, 
and their distiiu^t jve corn])oneMt parts. t* 

2, Projectiles, charges, a-nd cartridges of all Icinds, and their 
distinctive component, part.s. 

3. Powder and ex])losives s])ecially prejiarcnl for use in war. 

4, Sulphuric acid. 

5. Gun mountings, limber boxes, limbers', militriry wagons, 
Held forges and their distinctive^ component |)arts. 

0. RangO'fiTiders and their distinctive comiionoiit parts. 

7. Clothing and ecpiijiincni of a distinctively military 

character. ^ 

8. Baddle, <lraiiglil, and pack animals suitable for u.so 
in war, 

9. * All kinds of harne.'^s of a distinctively military c^liarat'tta*. 

10. Articles of camp equipment and tiieir disthutive <.*om- 
ponenl parts. • 

11. Armour plates. 

12. Irlaematite iron ore and haematite pig iron. 

13. Iron j) 3 /rites. 

14. Nickel ore and nickel. 

15. Ferrochroim? and chrome ore. 

IG. Copper, unwroiiglit. 

17. Lead, pig, sheet, or pipe. 

18. Aluminium. 

19. Ferro-siliea. 

20. Barbed wire, and implemonts for fixing and cutting 
the same. 

2L Warships, iiu;Iiiding boabs and their distinctive com- 
ponent parts of such a nature tJiat the\^ can only be used on 
a vessel of wavr. 

22. Aeroplanes, airships, balloons, and aircraft of all kinds, 
and their component parts* together with accessories Jind 
articles recognizable as* intended for use in connexion with 
balloons* and aircraf):. 

23. Motor vehicles of all kinds and their component parts. 

24. Motor tyres ; rubber. ’ ^ 

25. Mineral oils and motor spirit, except lubricating oils. 

20. Implements and apparatus designed exclusively for 

tho manufacture of munitions of war, for the manufacture nr 
repair of arms, or war material for use on land and^oa. 

naa u 
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Schedule II 

1. Foodstuffs, 

2. Forage and feeding stuffs for animals. 

3. Clothing, fabrics for clothing, and boots and shoes 
suitable for use m war. 

4. ,Gold and silver in coin or bullion ; j)aper mbncy. 

6, Vehicles of ajl kinds, other than motor vehicles, available 
for use in war, and their (Component x>arts. 

6, Vessels, craft, and boats of all kinds ; floating docks, 
jmrts of docks, and then* component ]iarts. 

^ 7. Railway materials, both< fixed and rolling stock, and 
materials for telegraphs, wireless telegraphs, and telephones. 

8. Fuel, other than mineral oils. Lubricants. 

9. Powder ard exjilosives not sjiecially xirejiared for use 
in war. 

10. Suljihur, 

11. Glycerine. ^ 

12. Horseshoes and shoeing materials. ' • 

13. Harness and saddlery. 

14. Hides of all kinds, dry or wet ; pigi$kins, raw or dressed ; 
leather, undressed or dressed, suitable for saddlery, harness, or 
military boots. 

15. Field glasses, teloscox>es, chronometers, and all kinds of 
nautical instr\imcuts. 

Given at Our Court at Buckingham Palace, this Twenty- 
ninth day of October, in the year of our Lord one 
tboiisand nine hundred and fourteen, and in the fifth 
year of Our Reign. t 

God save the King. 


(4) Proclamation, bated December 23, 1914>, RevisDstg 
THE List of Contraband of War (Statutory Rules 
AND Orders, 1914, No. 1775). 

By the King. 

A Proclamation revising the List of Articles to be treated as 
Contraband ^of War. 

George R.I. 

Whereas on the fourth day of Aughst, 1914, We did issue 
Our Royal Proclamation specifying the articles which it was 
Our intention to treat as contraband of war during the war 
« between Us and the German ; and 

Whereas on the twelfth day of August, *1914, We* did by 
Our Royal Proclamation of that dato extend Our Ih'oclaination 
*afbrementioned to the war between Us and thb Emperor of 
Austria, ilJCing of .H(Ungary ; and 
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Whereas on the twenty-first day of September, 1914, We 
did by Our Royal Proclamation of that date make certain 
additions to the list of articles to be treated as contraband 
of war ; and 

Whereas on the t wenty-ninth day of Octr^lier, 1914, We did 
by Our lU^v^al Proc^lafnation of that dat<5 withdraw the said 
lists of contraband, and substitute therefor the lists con- 
tained in the schedules to the said*lh’oclan\ation ; and 
^ Wherei\s it is ex])edient to make certain alterations in and 
adciitions to the*saifl lists : 

Now, tlieref<.)re, We do hei’cby declare, by and with tlie 
advice of Oiy* Privy Council, that the lists of* contraband 
contained in the scluMlules to (3iir Royal Proelaination of the 
twenty-ninth day of October aforeTneiiii(yied art^ hereby 
withdrawn, and that in lien thereof durkig the (a)ntinaanee 
of the war or until We do give furtlier piil)lic notice the 
«articles enumerated in Sch(‘dul(> 1 hereto will be treated 
as absoluti!^. c()ntra])and, and the articTes enunuu-ated in 
Schedi^hi II hereto will be treated as conditional contrabaud. 

^ • 

Schedule I 

L Arms of all kinds, including arms for Ksporting [)urpo.sos, 
and their dist inctive (component |)arts. 

l.h;oje(;ti]es,» cliarges, and cartridges of all kinds, and 
their distinctive component parts. 

3. Povv'dcT’ and explosives specially pre])ared for use in war. 

4. Ingredients of explosives, viz. nitric? acid, sul|)hurie 
acid, glycerine* ae(d-one, calcium acetate and all other juetalli(i 
acetates, sulphur, potassium nitrate, the fractions of the 
distillation products of coal tar bctwe(ni benzol and (?resol 
inc 1 1 1 s i V e , a n i 1 i 1 1 e , m e 1 1 1 y 1 an i 1 i ne, c l i i n (4 h y I a n i I i nc ? , am m on i\ i m 
perchloiatc, sodium perchlorate, sodium clilorate, l)arium 
chlorate, aminoniiim nitrate, cyauamido, potassiunr chlorate, 
calcium nitrate, m{‘rcury, 

5. Resinous products, camphor, and tur|>entiiie (oil and 
spirit). 

6. Gun mountings, limber boxes, limbers, military wagons, 
field forges, and tlicir distiiu?tive component parts. 

7. Range-tinders and tlit3ir distinctive componcjit x)arls. 

8. Clothing and gquipment of a distinctively military 
character. 

9. Saddle, draught, and jia^k animals suitable for use 

in war. •• ^ 

10. ^ All kiiidj^ of harness of a distinctively military character. 

11. * Articles of camp eqnix)ment and their distinctive com- 
ponent pai;ts.- .. 

12. Armour plates. 


U2 
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13. Ferro alloys, iucliiding ferro-tungsten, ferro-aijolyb- 
deniin), ferro-Tnanganese, ferro-vaiiadiiun, ferro-ohroitie, 

14. The following metals : — Tungsten, molybdenum, vana- 
dium, nickel, selenium, cobalt, haematite pig-iron, manganese. 

15. The foiloAwng ore>s Wolframite, scheelite, molyb- 
denite, manganese ore, nickel ore, chrome ore, haematite iron 
ore, zinc pro, lead^prc, bauxite. 

16. Aluminium,*a]umina, and salts of aJiiminium.^ 

17. Antimony, together with the sulphides and ‘oxides pf 
antimony. 

' 18. Copper, vm wrought and part wrought, and copper wire. 

19. Lead, pig, sheet, or pipe. 

20. Barbed wire, and implements for fixing and eutting the 

same. < 

21. Warships, including boats and their distinctive com- 
ponent parts of such a nature tliat tiiey can only be used on 
a vessel of \A\ar. 

22. Submarine sound signalling apparatus, • . 

23. Aeroplanes, airships, balloons, and airpraft of all kinds, 
and their component parts, together w^itn aceessories and 
articles recognizable as intended for use in connexion with 
balloons and aircraft. 

24. Motor vehicles of all kinds and tlieir component parts. 

25. Tyres for motor vehicles and for cycles, together* with 
articles or materials especially adapted for use in the manu- 
facture or repair of tyres. 

26. Rubber (including raAv, Maste, ami reclaimed rubber) 
and goods made wholly of rubber. 

27. Iron pyrites. 

28. Mineral oils and motor spirit, except lubricating oils. 

20. rmplements and apparatus designed exclusively for the 

manufacture of munitions of war, for the manufacture or 
repair of arms, or war material for use on land and sea. 


Schedule II 

1. Foodstuffs. 

2. Forage and feeding stuffs for animals. 

3. Clothing, fabrics for clothing, and boots and shoes 
suitable for use in war. 

4. Gold and silver in coin or bullion ? paper money. 

5. Vehicles of all kinds, other than motor, vehicles, a^/^ilable 
for use in war, and their component parts* 

6. Vessels, cralt, and boats of all kinds ; floating docks, 

parts of docks, and their component parts. * ‘ . 

7. Railway materials, both fixed*and rolling stock, and 
materials for telegraphs, wireless telegraphs," and •telephones. 

8. Fuel, ^ther than mineral oils. Lubricants. 
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9. Powder and explosives not specially prepared for uso 
in war. 

10. Horseshoes and shoeing materials. 

11. Harness and saddlery, 

12. Hides of all kinds, dry or wet ; pigskims, raw or dressed ; 
leather, undressed or dressed, suitable for saddlery, harness, or 
military boots. 

13. Fiekl glasses, telescopes, chronometers, and afl kinds of 
ruiutical instr iiment s. 

Given at. Our Court at Buckingham Palace, tiris Tw^ent^- 
third day of i^ecembei’ in the yenr of our Lord one 
thousand nine hundred and fourteen, and in the Fifth 
year of Our Heigu. 

God save the King. ' 


(5) Proclamation, oatei) Makoit 11, .1915, .specifyin(; 

CERTAIN AdOITIONAT. ARTICLES TO RE TREATED AS 

Contraband o/ War (Statutory IIlles and Orders, 
1915, No. 205). 

• . By the Kino. 

A Proclarn'ation adding to the List of Articles to l)C treated 
as Contraband of War. 

George EJ, * 

Whereas on the twenty -third day of December, 1914, We 
did issue Our Koyal Proclamation specifying the articles 
wliich it was Our int(‘ntion to treat as contraband during the 
continuance of hostilities or until We did give further public 
notice, and 

Whereas it is expedient to make certfiin additions to tlio 
lists contained in the said Proclamation : 

Now, therefore. We flo herchy declare, by and Av ith the 
advice of Our Privy C'ourvcil, that during the continuance of 
the war or until wc df) give further public notii;o the following 
articles will bo treated as absolute contraband in addition to 
those set out in Our Royal Proc.larnation aftwementioned : — 
Raw wool, wool Jtops and noils a7Kl woollen and worsted 
yarns. , 

Tin, chloride of tin, tin ore. 

Castor oil. * 
l^irafiin wax.* 

Coi>per iodide. 

Lubricants. 

Hides of*ctattle, bulTaloes, and horses ; skins of calves, 
pigs, sheep, goats, and deer; leather, undrcvssed or 
dressed, suitable for saddlery, harness, military b^oofs, 
or military clothing. 

■w . 
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Ammonia and its salts whether simple or compound ; 
ammonia liquor ; urea, aniline, and their compounds. 

And We do hereby further declare that the following 
articlOiS will bo treated as conditional contraband in addition 
to those set out in Our Roj-al Proclamation aforementioned — 

Tanning substances of all kinds (including extracts for 
use in tannfng). ♦ 

And Wo do hereby further declare that flic terms ‘ food- 
stplfs ’ and ‘ feeding stadTs for animals ’ in the list of con- 
ditional contraband contained*' in Our Royal ‘Proclamation 
aforeinentiohcd shall be deemed to include oleaginous vseeds, 
nuts and kerneLs ; anitnal and vegetable oils and fats (other 
than linseed oil)* suitable for use in the manufacture of mar- 
garine ; and cakes'' and meals made fi om oleaginous seeds, 
nuts and kernels. 

Given at Our Court at Buckingham Palac?o, this. Eleventh 
day of Mar(;h, iji the year of our I^ord one thousand 
nine hundred and fifteen, and iif tlic Fifth year of 
Our Bcign. 

God save the King. 


(6) PROCLAMATION, DATED MaY 27, 1015, lilAKrNO CimTAlS 
jnjRTiiEU Additions to and Amendments in the List 
OF AiiTJOiiEs TO im treated as C/ONtraband of War 
(Statutory Rules and Orders, 11)15, No. 507). 

By the King. 

A Proclamation making certain further Additions to and 
Amendments in the List of Articles to bo treated a/s 
(contraband of War. 

George B.L 

Whereas on the twenty-third day of December, 1914, We 
did issue Our Royal Proclamation s])ecifying the articles 
which it was Our intention to treat a.s (Contraband during the 
continuance of liostilities or until ,W^ did give further public 
notice ; and 

Whereas on tlie eleventh day of MaVch, 1915, Wo did by 
Our Royal Proedamation of khat date make certain adclitions 
to the list of articles to be treated as contrabiind of war ; and 

Whereas it is expedient to inake certain further additions 
to and amendments in the said list : * ' ‘ 

Now, therefore, We do hereby declare, by and with the 
atlvk?e of Our Privy Council, that during the coiltinuance of 
the war, or^ntil We c^o give further public notice, the following 
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articles will be treated as absolute contraband in addition to 
those set out in Our Royal Proclamations aforementioned : — 

Toluol, and mixtures of toluol, whether derived from 
coahtar, petroleum, or any otlier source ; 

Lathes and other machines or machine-tools capable of 
bekig employed in the manufacture of munitions of 
war ; 

Maps and plans of any jilace ^vithin Uie territery of any 
^ belligerent, or within the area of military operations, 
on a scale of four miles to one inch or on any larger 
scale, and reproductions on any scale l)y photograpjiy 
or otherwise of such max)s or lilans. 

And We do hereby further declare that item 4 of Schoduh^ I 
of Our Royal Proclamation of the twciity-third day of De- 
cember aforementioned shall bo amended as from this datt^ l>y 
the omission of tlie words ' and all other metallic acetates ’ 
after the words ‘ calcium acetate 

And We do hereby further declare fhat in Our Royal 
Proclamation of the eleventh day of March aforementioned 
the words ‘jother I4ian linseed oil ’ shall be deleted and that 
the following article will as from tiiis date be treated as 
cohditional cotitraband : — 

Linseed oil. 

Given a't Our Court at Buckingham Palace, t his Twenty- 
seventh fia-y of May, in the year of our Lord on<^ 
thousand nine hundred and liftcen, and in the Sixth 
year of Our Reign, 

* God save the King. 


(7) Proclamatiok, dated Attoust 20, 1015, srEciFYiNo 

VAU-Ions FOBMS OF COTTOK TO BE TliEATED AS ABSOLUTE 

Contraband (Statutory Rules anj> Orders, 1915, 
No. 801). 

By the King. 

A Proclamation adding to the List of Articles to be treated as^ 
Contraband of War. 

George EJ, • 

Whereas on the 23rd day of December, 1914, We did issue 
Our Royal Proclamation specifying the articles which it was 
Our intention to*treat as contfahand during the continuance 
of hostilities or until We did give further notice ; and * 

WJiereas on, the 11th day*of March and on the 27th d<fy of 
May, 1915, Wd did, by Our Royal Proclamations of those * 
dates, make- certain additions to the list of articles to _be 
treated' as contraband of war; and 
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Whereas it is expedient to make certain further additions 
to the said lists: ' 

Now, therefore, We do hc^rehy declare, by and with the 
advice of Our Privy Council, that during the contimmnce of 
the war oi' until We do give further public notice, the following ’ 
articles will ho treated as absolute contraband in addition to 
those ’set out in Our Ro^^al Proclamations aforementioned — 
Raw* cotton, cotton Jinters, cotton waste, and cotton 
yarns. • . 

And We do hereby further declare that* this Our Royall 
Pjfoclaination shall take effect from the date of its publication 
in the Londf)!! Ciazette.^ 

Given at Our Cour*t at the Royal J^ivilion, Aldt?rshot 
Camp, thjs Tw<>ntieth day of August, in the year of 
our Lord on^ thousand nine hundred and fifteen, and 
in the Sixtli Year of Our Reign. 

God save the King. 


(8) PnOCLAMATION, DATE!) Oci’UBKJi 14, 1915, JiKVISUSO THE 
List of Articles to be treated as (Jontrahand of 
War (Statittory Ritt.es and Orders, 1915, No. 994). 

Bv’^ THE Kino. 

A Pi’oelamaiiorj revising iiie List of Articvles to be treated as 
Contra bam I of War. ^ 

George RJ. 

Whereas on the 23rd day of December, 1914, We did issue 
Our Royal lYoclajuation speeifying the articles which it w^as 
Our intention to treat as contraband dining tlie coutinuaneu 
of hostilities or until We did give further public notice : and 
Whereas on the 11th tlay of March, and on the 27th day 
of May, and on the 20tli day of August, 1915, We did, by 
Our Ro>'al Pioclamations of those dates, make certain 
< additions to the lists of articles to be treated as contraband 
of war ; and 

Whereas it is expedient to make certain further additions 
to and amendments in the said lists : r 

Now, tlieiefore, WY> do hereby declare, by and with the 
advkje of Our Privy (\)uncil. that the lists of contraband 
f contained in the Schedules to Our Royal Proclamation of 
the|^23rd day of '''December, as subsequently amended by 
. Our Proclamations of the 11th' day of March; and of the 

* This Proclamation was published in the Lohdon Gaa^otlo of August 21st^ 
J t>xo, feeing the second Supplement to the Gazotte of August Scth* 
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May, and of the 20th day of August aforomen- 
tioned, are hei'eby >vithdrawn, and that in lieu thereof, during 
the continuance of the war or until We do give? further public 
notice, the artiolf?s enumeratc?d in »Sebedulo T hereto will 
be treated as absolute contraband, and the arj ides eimiru?rated 
in Schedule. II hereto will l)e treated as conditional contra- 
band. 

Schfdiik / 

1. Anns of all kinds, including anus for sporting purposes, 
and their eoni'poneut ])arts. • 

2. Iniplcrntmts and apparatus designed exclusively for tlic 
luamifacture of nnniitious of war, ‘or fpr the ryiaiuifacture or 
repair of arms or of war matruial for use on Wind or sea-. 

3. Lathes and other madiiries or nuit'hine tools eaf)able of 
being ‘employed in the manufacture of m unit ions of war. 

4. Kmery, coriuulmn, natural and artilicial (alundinu), 
and carbfftnmdum, in all forms. 

5. Projectiles, ijliarges, and cartiidges of all kinds, and 
their cornpontmt parts. 

0.^ i^arafhn wax. 

7. Powder and exj/losives specially )>repared for use in 
war. . * 

. Materials used in the manufacture of explosives, includ- 
. ing *: — ISSitric acitl* and nitrates of all kinds; snlphmic acid ; 
fuming sulphuric acid (oleum) ; acetic acid and ac(>latcs ; 
barium <;blorate and j)erchlorate ; calcium a<?etat(?, nitrate 
and carbide ; j¥)tas.sium salts and caustic potash ; a)nmoninin 
salts and ammonia liquor ; caustic soda, sodium c}ik)rat(i ai)d 
perchlorate ; rnercui'y ; benzol, toluol, xylol, solvent iia}ihtha,, 
piicnol (carbolic acid), cresol, naphtJialenc, and lluar mixtures 
apd derivatives ; aniline, and its derivative's ; glycerine ; 
acetv)nc ; ’acetic ether ; ethyl alcohol ; m(‘tl\yl ak’ohol ; 
ether ; sulphur ; urea ; eyanamide ; celluloid. 

9. MangUiiese dioxode ; hydrocliloric acid ; broniine ; 

phosphoriis : carbon di.sulj)})ide ; arseiiic and its eonq^ounds ; 
chlorine ; phosgene (carbonyl cliloride) ; sulphur dioxide ; 
pnissiate of soda ; s()diuin cyanide ; iodine and its coiii- 
pouiids. , 

10. Capsicum and pejvpers. 

1 1 . Gun mountings.limber boxes, limbers, military waggons, 
field forges, and their compoiuyit parts ; articles of camp 
equipment and their component parts. 

12- Barbed wire and the injplements for tixing and cuttkig 
the same. * • 

IvL Range- tinders and their component parts ; search- 
lights and their component parts. 
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14. Clothing and equipment of a distinctively military 
character. 

15. Saddle, draught, and pack aiiimals suitable, or which 
may become stiitable, for use in war. 

10. All kinds of harness of a distinctively military character. 

17. Hides of cattle, buifaloe.s, and horses ; skills of calves, 
pigs, sheep, goats, and deer ; and leather, undressed or 
dressed, '"suitable^ for saddlery, harness, militaiy boots, or 
military clothing ; leather belting, hydraulic leather, and 
pump leather, 

18. Tanning substances of, all kinds, including quebracho 
wood and extracts for use in tanning. 

19. Wool, raw, combeid or carded ; wool waste ; wool tops 
and noils ; wqolleii or worsted yarns ; animal hair of all 
kinds, and tops, noils and yarns of animal hair, 

20. Raw cotton, linters, cotton waste, cotton yarns, cotton 
piece goods, and other cotton products capable of being used 
in the manufacturo of explosives. 

21. Flax ; hemp ; ramie ; kapok. 

22. Warships, including boats and their component parts 
of such a nature that they can only bo used on a vessel of war. 

23. Submarine sound-signalling apparatus. 

24. Armour plates. 

25. Aircraft of all kinds, including aeroplanes, airshipSj 
balloons and their component parts, together with accessqries 
and articles suitable for use in connexion with aircraft. 

26. Motor vehicles of all kinds and their component parts. 

27. Tyres for motor vehicles and for cyclep, together with 
articles or materials especially adapted for use in the manu- 
facture or repair of tyres. 

28. Mineral oils, including benzine and motor spirit. 

29. Resinous products, camphor and turpentine (oil and 
spirit) ; wood tar and wood-tar oil. 

30. Rubber (including raw, waste, and reclaimed rubber, 
solutions and jellies containing rubber, or any other pre- 
parations containing rubber, balata, and gutta-percha, .and 
the following varieties of rubber, viz. : — -Borneo, Guayule, 
Jelutong, Palcmbang, Pontianac, and all other substances 
containmg caoutchouc), and goods made wholly or partly of 
rubber. 

31. Rattfans. 

32. Lubricants. « * 

33. The following metals *: — Tungsten, molybdenum, vana- 
di^am, sodium, 'iiickel, selenium, cobalt, haematite pig-iron, 
manganese, electrolytic iron, and steel containing tungsten 
or molybdenum. 

» 3i^. Asbestos. 
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35. Ahiniinhim, ahimiiia, and salts of ahiminiiim. 

36. Antimony, together with the suiphides and oxides of 
antimony. 

37. Copper, unwroiight and part wrought ; copper wire ; 

alloys and compoundvS of copj^er. ♦ 

38. Lead,*pig, sheet, or pipe. , 

39. Tin, chloride of tin, and tin ore. ^ 

40. Ferro (illoys, including femo-tungsten, forro-inol^d)- 
doniim, ferro-manganeso, forTo-vanadiiim, and ferro-cl^roino. 

41. The following ores : — VYolfrauu'te, s(‘heelite, molyb- 
denite, inanga’neso ore, nickel* ore, chronic ore, haematife 
iron ore, iron -pyrites, copper pyrites and other cnjiper ores, 
zinc*, ore, lead ore, arsenical ore, arid bauxite. 

42. Maps and plans of any place within the territory of 
any belligerent, or within the area of rnilit^irv o|>eraiion.s, on 
a scalfc of 4 miles to 1 inch or any larger scniIc, and rcjiroduc- 
tions on any scale, by photograpliy or (jtherwise, of such 
maps or plans. 

• ^ Schfjiiilc II 

I. Foods tufTs. 

2/ Forage and feedirjig stufTs for animals. 

3. Oleaginous seeds, nuts and kernels. 

4. Animal, .lish, and vegetable oils and fats, other th«an 
’those capable of i^sc^ as lidirieants, and not including essential 
' oils. 

5. Fuel, other than mineral oils. 

(>.. Pow^der and explosives not s|)ecially prc?pared for us<> 
in war. • 

7. Horseshoes and shoeing materials. 

8. Harness and saddlery. 

9. The fedlow ing articles, if suitalile for use in w ar : - 
Olothing^ fabri<;s for clothing, skins and furs utilizable for 
clothing, boots and >shocs. 

10. Vehicles of all kinds, other than motor vehicles, avail- 
able for use in. war, and their component parts. 

II. Railway materials, both tixcnl and rolling stock, and 
materials for telegraphs, wireless telegraphs, ajid telephones. 

12. Vessels, craft, and boats of all kinds ; tloating docks 
and tb<?ij’ component ]:)arts»; parts of docks. 

13. Field glasses, tplescopes, chronometers, and all kinds 
of nautical instruments. 

14. Gold and silver in coin or*bullioii ; paper money. 

Given at Our Court at Buckingham Pala^i^, this fourteenth 

^day ( 3 f Dctobcr, in thoyear of our Lord one tlioustfud 
* nine hundred and fifteen, and in the Sixth year of 
Our Jleigji. 

God save the King. 
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APPENDIX D 

ClKCULAJl OF THE l^EPAKTMENT OF STATE OF THE UNITED 

States with RirFERENCE to Neijtraeity and Trade in 
.Contraband (issued October 15 , 1914 ). * * 

The liepartmeiit of Steite has reeeived numf)roi|S inquiries 
from Auveriean nierchants and other pcrspns as to whether 
th(iy could sell to govorninents of nations at war contraband 
drticles without violating the ^neutrality of the/United States, 
and the Departrntmt Iras also received complaints that sales 
of contralrand wore being rnade on the apparent supposition 
that th(3y wererunneutral acts which this Government should 
prevent. ' 

in view of the number of communications of this sort 
which have bemi ^received it is evident that there is a wide- 
spread misa))prehen.sion among the jreople of this country 
as to the obligations of the United States a neutral nation 
in relation to t rade in. coutralrand and as to the po\vers of the 
executivn^ branch of the government over persons who engage 
in it. For this reason it seems advisable to make an explana- 
tory statement on the subject for the inforrmition of the 
public. 

In the first place it should be understot>d that, genei^ally. 
speaking, a citizen of the United States can. sell to a belligerent 
government or its agent any article of connnorce which, he 
pleases. He is not prohibited from doing tjiis by any rule 
of international laAV, Iry any treaty provisions, or by any 
statute of the United States. It makes no difference Avhether 
the arti(;les sold are exclusively for war purposes, such as 
firearms, explosives, &c., or are foodstuffs, clothing, horses, 
&c., for the use of the army or navy of the belligerent. 

Furthermore, a neutral government is not compelled by 
intornatiojial law, by treaty, or by statute to prevent these 
sales to a belligerent. 8ueh sales, therefore, by American 
citizens do not in the least affect the ueutrality of the United 
State>s. 

It is true that such articles as thok> mentioned arc con- 
sidered contraband and are, outside the territorial jurisdiction 
of a neutral nation, subject to seizure by an enemy of the 
purchasing government, l)ut it is the enemj^’s duty to ^pTCvent 
the articles reacihing their destination, not the duty of the 
nf^ion whose citizens have sold them. If the enemy of the 
purchasing nation happens for* the time to be unable to do 
this that is for him one of tl)e misfortvnes of war ; the iiiability, 
hoA^wer, imposes on, the neutral government no obligatioii 
to prevent the sale. 
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Neither the President nor any executive department of the 
government possesses the legal authority to interfere in any 
way with trade between the pooph? of this country and the 
territory of a belligerent. There is no act of (vongress con- 
ferring such authority or prohibiting traffic ,of this sort with 
European 'nations, although in the case of neighbouring 
American Republics Congress has given the President pV)wer 
to proclaim an embai'go on arms |ind amAnuiition*v\ hen in 
hi^ judgement it vvc)aid tend to prevent civil strife. 

For the Goveilanont of the United Stales itself to sell 
to a belligerent nation would-be an unneutral act, but hii’ 
a private individual to sell to a belligerent any praduct of the 
United States is neitlier unlawfid.nor unneutral, nor within 
the power of the Executive to prevent nr control. 

The foregoing remarks, liowever, do jioC apj)ly to the 
routlitting or furnishing of vessels in American })orts or of 
military expeditions on American soil in aid of a belligerent. 
Tiiese acts me r)rohibited by the neutrality 4aw s of the Uiiited 
States. 


APPENDIX E 

.Order in CduNCiL FUAMiNii Rioprtsals for rkstrKvTing 

* FURTHER TF^E COMMERCE OF GERMANY (STATUTORY 

Rules and Orders, 1915, No. 206). 

At the Court iij; Buckingham Palace, tlie lltli day of March 

1915. 

IhSESENT, 

. The King’s Most Excellent Majesty in CVnuieil. 

Whereas the German Government has issued certain Orders 
which, in violation of the usages of war, purport to declare the 
waters siirrouiKling the United Kingdom a military area, in 
which all British and allied merchant vessels w ill bo destroyed 
irrespective of the safety of the lives of passengers and crew, 
and in which neutral shipping will be expostxl to similar 
danger in view of the unceTtaintics of naval warfare ; 

And whereas in a ♦memorandum accompanying the said 
Ordersmeutrals arp warned against entrusting crews, passen- 
gers, or goods to British or allied ships ; 

And whereas such attempts on the part af the enemy give 
to Hia Majesty an unquestionable right of retaliation ; * 

And whereas His Majesty^ has therefore decided to adoi>t 
further measures in order to prevent commodities of any kind 
from reaching or leaving Germany, though such measureJ^’w ill 
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be enforced witbout risk to neutr^^^^ ships or to neutral or non- 
combatant life, and in strict observance of the dictates of 
hutnanity ; 

And whereas the Allies of His Majesty are associated with 
Him in the steps now to be amiounced for restricting further 
the commerce of Germany : 

His Majesty is therefore pleased, by and with the advice 
of His Frivy Comicil, to order and it is hereby ordered as 
follows : — ‘ 

I. No merchant vessel which sailed from her port of depar- 
ture after the 1st March, 1915, shall be allowed to proceed on 
her voyage to any German port. 

Unless the vessel receives a pass enabling her to proceed to 
some neutral or allied port to be named in the pass, goods on 
l)oard any such "vessel must be discharged in a British port and 
placed in the custody of the Marshal of the Prize Court. 
Goods so discliarged, not being contraband of war, shall, if not 
requisitioned for the use of His Majesty, be restored by order 
of the Court, upon such terms as the Court may in the circum- 
stances deem to be just, to the person entitled thereto. 

II. No merchant vessel which sailed from any German i)ort 
after the 1st March, 1915, shall be allowed to proceed on her 
voyage vith any goods on hoard laden at such p>ort. 

All goods laden at such port must be discharged in a British 
or allied port. Goods so discharged in a British port shall be 
placed in the c\istody of tlic Marshal of thc^ Prize Coui't, and,* 
if not requisitioned for the use of His Majesty, shall be 
detained or sold under the direction of the Prize Court. » The 
proceeds of goods so sold shall be paid into Court and dealt 
with in siKjh manner as the Court may in the circumstances 
deem to he just. 

Provided that no proceeds of the sale of sucli goods shall be 
paid out of Court until the conclusion of peace, exce]:)t on the 
application of the prox>er Officer of the Crown, unless it be 
shown that the goods had become neutral jnoxierty before the 
issue of this Order. 

Provided also that nothing herein shall prevent the release 
of neutral 2 )roj)crty laden at such enemy port on the api^lica- 
tion of the projier Officer of the Crown. 

III. Every merchant vessel wbich sailed from her port of 
departure after the 1st March, 1915, on her way to a x>ort 
other than a German port, carrying goods with aik enemy 
destination, or which are emmy property, may be required to 
discharge such g^^ods in a British or allied port. Any goods 
scr discharged in a British port .shall be placed jn the custody 
of the Marshal of the Prize Court, and, unless they arc contra- 
band of war, shall, if not requisitibned for the use of His 
Majtosty, be restored by order of the Court,, upon stich terms 
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as the Court may iu the circumstances deem to be just, to the 
person entitled thereto. 

Provided that this Article shall not apply in any case 
falling within Articles II or IV of this Order. 

IV. Every merchant vessel which sailed ffoni a port other 
than a German port after the 1st March, 1915, having on 
board goods which arc of enemy origin or are enemy property 
may be required to discharge such goods in<a. Britislf or allied 
pgrt. Goods *so discharged in a British port shall be placed 
in the custody of*th(^ Miirshal of the Prize Court, and, if not 
requisitioned for the use of Ilig Majesty, shall be detained or 
sold under the direction of the Prize Court. The .proceeds of 
goods so sold shall be paid into Court and dealt v ith in sucli 
manner as the Court may in the circurnt^tances deem to be just. 

Provided that no proceeds of the sale of iiueli goods siialJ be 
paid out of Court until the ooiiclusion of peace except on the 
application of the pro])er Oilicer of the Crown, unless it bo 
shown that -the goods had become neutral property before tlie 
issue of this Order. 

Provided also flia* nothing herein shall prevent the release 
of neutral property of enemy origin on the a|)plication of the 
proper Officer of the Grown. 

V. — (1) Any person claiming to be interested in, or to have 
any claijn in-respect of, any goods (not ])eing contraband of 

* war) placed in the custody of the Marshal of th(^ Prize ( V>urt 
under this Order, or in the proceeds of such goods, may 
forthwith issue a writ in the Prize Court against the proper 
Officer of the Crown and apply for an order that the goods 
should be rest?)red to him, or that tlieir proceeds she >u lei l>e 
paid to him, or for such other order as the circumstances of 
the case may .require. 

(2) The practice and ])rocedure of the Prize Court vshall, 
fto far as. applicable, bo followed tmikiiis iriuicmdi^ in any 
proceedings cou>sequential upon this Order. 

VI. A merchant vessel which has cleared for a neutral port 
fro.m a Britisii.(U’ allied port, or which has been allowed to pass 
having an ostensible destination to a neutral port, and proceeds ^ 
to an enemy port, shall, if captured on any subsequent 
voyage, bo liable to Coiidem nation, 

VII. Nothing in this Order shall be deemed to affect the 
liability of any vessgl or goods to capture or condemnation 
independently of jbhis Order. 

VIII. Nothing*in this Order shall prevent the relaxation of 

the provisions of this Order in resjiect of tli^ merchant vessels* 
of ai\y country which declares that no commerce intended^ for 
or originating in Germany or belonging to German subjects • 
shall enjoy the^jjrotection of its flag, ^ 

Ahnfirir. 
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contraband, 224. 

Martinus Navarnis, first waiter on 
contral )and of war, 1 3. 

Mas.s(‘. on conditional contraband, 
127. 

Middle Ages, absoiice of modern 
idea of neutrality in, 29 ; bel- 
ligerent interference with neu- 
tral trade during, 30 ; attitude 
of neutral trad('rs towards bel- 
ligerent prohibitions, 31 ; ab- 
sence of law of naval warfare, 
32 ; treaty stipulations during, 
32-3. 

Molloy on articles of contraband, 
113-14 ; on confiscAition of con- 
traband, 222 ; on condemna- 
tion of vessel and non-contra- 
band part of cargo, 233, 

Naples, attitude of, towards con- 
traband trade of'^Aibjects, 70. 

National codes of prize law, 14. 

Naval Conference of London, 7, 
16, 165. 

SfavaiVPrize Bill, 16, 17, 219. 


Naval War Code of the United 
States, 8, 14, 242. 

Neutral or enemy character, cri- 
teria of, 6. 

Neutral port, vessel calling at, al- 
ready laden with contraband, 
7 1 ; axl mission of prizes into, 207. 

Neutral state, responsibility of, for 
Gontrabarid trade of subjects,* 
.see Responsibility of neutral 
state ; when lawful to prohibit 
contraband trade to its subjects, 
^ 87 ; must not itself assist either 

belligerent, 57 ; eflect of breach 
of this duty, 10, 60. 

Neutial territory, sale of w^ar sup- 
plies on, 52 4 ; Cernum protest 
in 1914 15, 83; attitude of 
United States, 84 ; building 
and equipping war vessels in, for 
a belligerent, 63, 65-6*. 

Neutral trade, effect of w^ar on, 1,5. 

Neutral trAdefs, nature of inter- 
national duties of, 3 ; interna- 
tional status of, 50, 89- 95 ; 

I direct relation of, with the bol- 
ligereiiis, 50, 92. 

Neutrality, })asic ])rniciples of, 20 ; 
absence of notion of, in Middle 
Ages, 29 ; advance in idea of. in 
eigbteentli century, 55 ; im- 
perfect. 56 ; proclamations, of, 
63, 79- 80. ♦ 

Neutrals, unrestricted action of, in 
Middle Ages, 29 ; limited by 
treaty stipulations, 32. 

Occasional contraband, 126. 

Oppeiiheini on tlie international 
status of tlie neutral trader, fK). 

Order in Coum^il of Mandi 11, 
1915, for restricting further the 
commerce of Germany, 190. 

Orders in Council adojiting the 
Declararlon of London, 17-18, 
lvS3-4. 

Ordomiance dc la Marine of 1681, 

no, 2 ^ 2 . 

Ortolan on the interna ti<mal un- 
lawfulness of trade in contra- 
band, 92 ; on conditional con- 

< traband, 127 ; ,pn the practice 
of breaking bulk, 210 f on the 
practice of pre-emption, 228 ; 
on the condemnation of the non- 
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(^ntraband part of tlie cargo, 

243. 

Owen, Douglas, on the interna- 
tional unlawfulness of trade in 
contra band, 92. 

Panama Canal, Kogukitions for | 
use of. by belligerent, 59. j 

Papal decrees, articles of contra- j 
band uj'i«der,*10r). j 

Pa|)ers, eifoet of spolia tion of, 241, ' 
250. ^ I 

Parcel post, not to bo used 9)1’^^' 
i:ra.nsrnission.of contj’aband, 50. ; 
I'aris, Declaration of, avc .Deel/ira- ' 
tion of Paris. 

Penalty, punislnnojit by neutral i 
, sovej'eigu, 48, 220 ; eonlisoa' | 
lion of (;ontraban<l g^xxls, 221- | 
4 ; a|)plies cquaUy to al)solute ! 
and cronflitional contraband, j 
224 ; llritish praotico of pr(‘- I 
eniption, 224 9t »do of J.>e- | 
claration of London, 230 ; on i 
whom loss usually falls, 231 ; I 
eoride mruitioi i of vesserand non - j 
contraband ])art of eai'go under ! 
aneiont praetiee, 231 2 ; prae- ! 
fl-ic'c of s('vtait^>nth (•entnry, ! 
233 ; treaty stipulations, 234 ; | 
opinions of text-writers, 235- 7 ; i 
11 1 ti in a tely eon I i se at i on ec )m ti n e« 1 
as a general iwlo to the contra- 
band goods, 237 ; neutral earrier 
loses freight and has t-o pay ; 
captor’s expenses, 238 ; exc(3|)t | 
in sjiecial eiicunistant'cs, 239 ; ; 

’ exceptional (‘ases in w liich vessel j 
and noii-(X)i)traband part of i 
cargo liable to condemnation, 
239 -48 ; rules of Declaration of 
London, 249-51 ; capture on 
return voyage, 251-5. 

Perels on the responsibility of the 
neutral state;, 70 ; *on condt- 
tiopal (;ontraband, 129, #130, 
104; on the doctrine of eon- I 
tinuous voyage, 157 103 ; on j 

coiuleiniiation of vessel and non- I, 
contraband part of cargo, 244. ! 

Phillimorc on the responsibility of j 
the neutral ^tate, 74, 75. • j 

Pistoy^ and Duverdy on the re- i 
sponsibllity of the nculifil state, : 
74 . • ^ ; 


Poland, EU'/.abetli’a dlsiiuto with, 
as to her interference with iitni- 
tral trade, 39. 

Postal coirespondence, iinmuuitv 
of, 50, 176, 202. 

Pi-e-eniptioii foodstulTs by Eliza- 
beth, 224 ; general practice of 
pre-emption in tlie sovewtoentb 
century, i^4 ; PritMli practice, 
325-0; treaty stipulations, 226 - 

7 ; opposition of continental 
jnrisis, 228 ; rule adopted by 
Institute of International Li#tv, 
229 ; |>rovisions of the Declara - 

• tion of London, 230. 

Lrivatr‘ering, 192. 

IVize court^, rft’igiri and establish- 
ment of, 215 ; nature of law 
udministc?’cd by, 215 ; are 
strictly uational (courts, 21.0; 
pro|>ose<P lutcruational Ji’ize 
( Viurt, 10. 210 ; suggcsbal court 
for trial of neutral Amcricau 
claims in wai^of 191 1 15, 210. 

Prize court rules, 1914, 217, 219. 

Proclamations, authority of bel- 
ligerent. 40-1. 

Proclafriations of ncutralitv, 03, 
79 80. 

Provisions as contrabiind, position 
in war of 1914 15, 98, 180-9 ; 
the (German attitaide, 99 ; posi- 
tion under Eliza, belli, 100 ; 
under trea.ty of Southampton, 
1025, 108 ; (ioetrino of liynkers- 
hoek and Vhittel, 115; the 
Jongt' M (ir<jarf‘lka, I IS -19; 
llritish dispute witli Denmark 
and the Ihiitcd States, 121-2; 
pre-emption of, 224, 220. 

Prussia, treaties of, with the 
United Stales for tin; abolition 
of eotitrabaral, 101-2,227 ; dis-^ 
pule witli (lrea,t llritain over 
the Silesian loan, 117 ; volun- 
teer navy of, 192. 

Ihifendorf on elTeet of reprisals 
upon neutrals, 4 ; on the re- 
spoiisiliility of the iioutral state, 

08 ; on tlie search of convoyed 

vessels, Lift. * 

f 

Raw materials as contraband, 1 13, • 
114, 181. 

Relative contraband, 12J>,^ • 
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Renault on the doctrino of con- 
tinuous voyage, 157. 

Renault Report, sm General Report 
of the drafting committee of the 
DecJaration of London, 

Reprisals, effect of, upon neutrals, 

4 . , 

Responsibility of neutral state for 
contrabaSid trade o/ its subjects, 
stipulated for by early treaties, 
32- 3, 48-9, 51 ; but not after 
middle of seventeenth century, 
Ml, 67 -8; Gentilis’s views, 45- » 
6 ; subject not discussed by 
Grotins, 47 ; belligcrtmt eoisi- 
plaiiits to neutral sovereigns, 
47-8 ; non-rospo*iisij^,dity estab- 
lished in practice, 49, 51, 67, 
94-5 ; tjxpcdienoy tliereof, 85 ; 
^)olicy of smaller neutral states, 
69*; practice of nineteenth cen- 
tury, 70-1, 77-9; relation to 
scale in wliich trade carrie<l on, 
73, 76- 7 ; advocates] by some 
jurists of niiuiteentli century, 

74 -5 ; discussion at Institute | 
of International I^aw, 75-6 ; j 
practice in the war of 1914-15, 
87-8. 

Return voyage, capture on, prac- 
tice of seventeenth eentury, 
251 ; as a gem'ral ruh' offence 
dep<,)sited with cargo, 252 ; ex- 
ceptions in Anglo-American 
practice, 252 3 ; oj)position 
thereto, 253 ; excluded by 
Declaration of London, 254 ; re- 
stored in war of 1914 -15, 254 -5. 

Rbeden on the condemnation of 
the vessel and non-contraband 
part of cargo, 232. 

Rhodian law, 32. 

' Rice declared contraband by 
France in 1885, 131 2. 

Rolin on doliuing contraband, 128. 

Rule of the war of 1756, 3, 145-6 ; 
application of doctrine of con- 
tinuous voyage to, 147. 

Russia, attitude of, towards cou-« 

j traband trade of subjects, 74 ; 
volunteer navy oft 193 ; rule of, 
a,? to condemnation of vessel, 
247. 

Russo-Japanese wtir, 65, 71, 97, 
133^5 ! 


Sale of war supplies on neutral 
territory, see iNeutral territory, 
sale of war supplies oh. 

Saracens, mediaeval trade with, in 
necessaries of war, 24. 

Scotland, disputes with, in six- 
teenth century, 34-^5. 

Ships, neutrals furnishing bel- 
ligerents with, opinion of Eng- 
lish judges in 1721,*’ 60 ; Lord 
Stowelfs o|ttnion, 61 ; i)olicy of 
smaller neutral , states, 61, 63 ; 
policy of United States, 61- 
2 ; doctrine of intent, 62-3 ; 
Foreign Enlistment Acts, 1819 
and 1870, 63, 65 ; throe rules of 
Washington, 64 ; shipping of 
war vessels in sections, 66. ♦ 

Ship’s papers; conclusive evidence 
of, 168 ; effect of spoliation of, 
241, 250. ’ * 

Silesian loan, dispute between 
Great Btitam and Prussia over, 
117. 

Sources pf the law of contraband, 
11-19. 

Spain, English contraband policy 
in war witli, under Elizabeth, 
35 40, 105 -6; practice of, as to 
contraband articles, 106 ; and 
us to condemnation of vessel, 
248. 

Spanish -America*!! war, 65, 71, 79, 
133. 

8j)oliatio]i of papers, effect of, 241, 
250. 

State, trade in contraband goods 
by, 10, 55-60 ; responsibility 
of, for contraband trade of sub- 
jects, see. Responsibility of neu- 
tral state. 

Sweden, attitude of, towards con- 
traband trade of subjects, 70, 
71, 87 ; sale of warships by, in 
1825, 5^. 

Swedish convoy, capture .of, in 
1798, 196. 

Switzerland, attitude of, fowarda 
contraband^ trade of subjects, 

71. 


Tests of enemy, or neutraL char- 
acter^ 6, ^ 

Tetcns^oii conditional contraband, 
127. . / * 
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Text-wrUers as a source of tlie Jaw 
of contraband, 12. 

Treaty stipulations, for tlic resjKm- 
sibility of the neutral sovereign 
or state, 32 -3, 48 9, 51 ; rccog- 
ni'zing distinction between law- 
ful and urilawfiil traffic, 34 ; ten- 
dency of, to restrict ])clligerent 

• interference with neutral trade 
to art ides erf warlike use, 33 ; 

• for confiscation ®f contraband, 
67“-8, 222- 3 ; for abolition of 
contraband, *101 ; vagueness of, 
early treaties in enunicration, 
107 ; for immunity of articles 
caiTied for use of v<*sscl, 137 ; 
for pre-emption, 226 -7 ; as to 

• the liability of tlie vessel and 
the non-oontrsbaml jrart of the 
cargo, 234 5, 243. 

Tudor on*t}fe international unlaw- 
fulness of tra<le in oouirabaml, 
92. , -• • 

Turco-ltalian war, 176, 210, 214. 

Tuscany, attitude of, as to contra- 
band traeje of subjects* 70. 

Twiss on the international status 
of the neutral trader, 92- 3 ; on 
•the doctrine of (iontinuous voy- 
age, 157. 


Ijniied States, ^)ositioti of, with 
regard to the l)e(4aratioji of 
Taris, 8 ; Naval War ( •ode, 8, 
1^ 242 ; saU> of old war stores 
by, in 1870, ^87"><:?gulatjons of, 
* for use of Panama (Janal by bel- 
ligerents, 59 ; policy of, as to its 
subjects building and equipping 
ships for belligerents, 61-2 ; 
•Neutrality Acts of 1794 and 
1818, 62 ; policy of, as to con- 
traband trade of suteects, 72 3, 
77-9, 84 ; treaties with Prussia 
foi; the abolition of contralMimi, 
101-2, 227 ; disx)iite with Great 
Bri%im as to treratin^ provisions 
as contraband, Kl-2 ; decision 
of prize courts as to conditional 
contraband, 122-3 ; application 
of Doctrine of continuous voyage, 
151-^3, 159-60 ; noto^ to Great 
Briiain’in war.pf 1914-*15, 186, 
219 ; •secrecy qrder, 201-2. 


Unneutral service, 3, 9 ; applica- 
tion of doctrino of continuous 
voyage to, 144-5, 

Vattel on the duties of neutrality, 
56, 57 ; on* the responsibility of 
the neutral state, 69 ; on aiticles 
of contraband, 115 ;^oii the coa- 
ts cation (ff contraband, 223. 

Venice, furnislu'ng of munitions of 
war by, to tliecniernies to P ranee, 
46, 5(> ; attitude of, towards f^n- 
traband trade of subjects, oO, 

Vessel^ confiscation of, under 
aticioni pra^dice, 231 ; views of 
earlier jurists, 232 -3 ; priictice 
of .soAontceiith century, 233 ; 
treaty stipulations, 231 ; ojiinions 
of jurists^ of t^igh teen til centirry, 
235- 7 ; ultimately estabtislied 
that vesst'.l only condemned 
11 ndiM' s]>eckil ei I'cu mstances, 
237 9 ; condemned if property 
of owjier of contraliand, 239 ; 
when cai*riag(* of (amtrabaml 
prohibited by ti-eaty, 24b ; 
when? her own».‘r kneu’ of i)ie 
earrioge and in oases of fraud, 
211 ; elFeet of spoliation of 
papers, 241 2 ; eontincntal prae- 
ti(e, 245, 216 8 ; position in case 
of continuuus voyage, 245-6 ; 
rule under the Declaration of 
London, 249. 

V5dari on chaining contraband, 
128. 

Visit and search, oxenasc? of right 
of, in sixteenth century, 191 2; 
only l)y public slvips, 192 3 ; 
|>enalty h)r resistance, 194 ; 
public? neutral vessels not sub- 
ject t o, 195 ; incon v enienco to^ 
neutrals of exercise of right and 
dilliculties under modern con- 
ditions, 201 ; suggestions to 
limit firasi of, 202 3 ; provisions 
of Declaration of l^ndon, 203. 

Volunteer navies, 192. 

• 

Walker, T. A., on neutrality i!h tlie 
Middle Ages, 22 -3 ; on l)eL * 
ligerent interference with neu- 
tral trade, 30. * 
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War, effocit of, onneutial trade, 1 , 5. 

Warlike use as a criterion of con- 
traband character, 96. 

Wai’shi]:»s, furnishing and equip- 
ping by neutrals, 63, 65 -6 ; 
sliipping in sectiorfa, 66 -7. 

Waftlii^igton, ihuee rules of, 64. 

Westlake on the authotity of bel- 
ligerent ’^proclaniations, 40-1 ; 
on trade in contraband l>y tlio 
neutral vstate itself, 5S ; on doc- 
trine of intent, 62 ; on the niter- 
iiatioiial stains of the noutnxl 
1 Tvidor, 04 ; on the list of con- 
traband articles, 128, 130 ; oln 


the doctrino of continuous voy- 
age, 158. 

Wilhelnius Mathiae on the conhs- 
cation of contraband, 221-2. . 

Wiseman, Sir It., on the condem- 
nation of the vessel and the non- 
eon traband I>art ot the cargo, 
233 ; on capture on the return 
voyage, 252. 

Zou(‘h on conirtlband articles, 112“ 
13 ; on tiie confiscation of con- 
traband, 222 ; on the liability 
of« tlie vessel to ccndexvination, 
232“3. 
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